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with vigilance for the common good, to exercise any form of
control.5 3

Thus, Pope Francis urges us to say "no" to financial systems that rule
rather than serve, and for the political leadership to implement financial reforms
that are ethically driven:

A financial reform open to such ethical considerations would
require avigorous change of approach on the part of political leaders.
I urge them to face this challenge with determination and an eye to
the future, while not ignoring, of course, the specifics of each case.
Money must serve, not rule! The Pope loves everyone, rich and poor
alike, but he is obliged in the name of Christ to remind all that the
rich must help, respect and promote the poor. I exhort you to
generous solidarity and to the return of economics and finance to an
ethical approach which favours human beings.54

B. United States Conference of Catholic Bishops' "Economic Justice for All:
Pastoral Letter on Catholic Social Teaching and the U.S. Economy"5 5

In 1986 the United States Conference of Catholic Bishops issued a letter
describing a Christian vision of economic justice in the United States, having a
particular concern for the poor and vulnerable that does not exploit narrowly
defined goals such as wealth and profit. Entitled Economic Justice for All:
Pastoral Letter on Catholic Social Teaching and the U.S. Economy,56 like all
Catholic social teaching it is premised on biblical teachings that God created the
earth and placed dominion over it to man and woman to be stewards of creation,
to love their neighbor, not worship any idols, and to have a preferential option
for the poor and suffering."5

53. Id.

54. Id at para. 58.

55. United States Conference of Catholic Bishops, Economic Justice forAll: Pastoral Letter
on Catholic Social Teaching the U.S. Economy (1986), http://www.usccb.org/upload/economicju

stice_for_all.pdf.

56. Id

57. Id

We write to share our teaching, to raise questions, to challenge one another to live our
faith in the world. We write as heirs of the biblical prophets who summon us "to do the
right, and to love goodness, and to walk humbly with your God" (Mi 6:8). We write as
followers of Jesus who told us in the Sermon on the Mount: "Blessed are the poor in
spirit ... . Blessed are the meek ... . Blessed are they who hunger and thirst for

righteousness ... . You are the salt of the earth ... . You are the light of the world"

(Mt 5:1-6,13-14). These words challenge us not only as believers but also as consumers,
citizens, workers, and owners .... The challenge for us is to discover in our own place
and time what it means to be "poor in spirit" and "the salt of the earth" and what it means
to serve "the least among us" and to "hunger and thirst for righteousness."

Id. at para. 4.
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As stewards of the gifts God gives us, we are to use them wisely, to share
with our neighbors, not become obsessed with great profit and wealth, and to
avoid inflicting harm on others and to relieve the suffering of the poor.58

Accordingly, there are basic norms of economic justice that include: anticipated
fairness in all agreements and exchanges between parties (commutative justice);
the distribution of income and wealth to be in consideration of its impact on
those who are vulnerable and at risk in terms of their basic needs being met
(distributive justice); and enabling all persons to be active participants in life
and society-society being obliged to ensure this participation
(social/contributive justice).59 While Catholic Social Teaching does not require
"a flat, arithmetical equality of income and wealth," it does challenge us to make
sure that our economic arrangements are not resulting in the impoverishment of
others.60

Accordingly, Catholic Social Teaching is not merely calling for individual
charity to respond to the needs of the poor, but for a "more systematic approach
by businesses . .. and the many other groups that shape economic life-as well
as government" in achieving economic justice.61 Each of these groups needs to
work as a collective and in a manner so that all members of society have the
opportunity to have meaningful access to economic, political, and cultural life,
so that individuals and families can live with dignity.62 This requires that both
private and public groups work toward social and economic justice as a national
"moral" priority, which is required to further the common good.63

58. Id. at paras. 30, 44-52.

59. Id. at paras. 68-72.

60. Id. at para. 74.

61. Id. at para. 76.

62. Id. at paras. 77-78.
Basic justice demands the establishment of minimum levels ofparticipation in the life of

the human community for all persons. The ultimate injustice is for a person or group to

be treated actively or abandoned passively as if they were nonmembers of the human
race. To treat people this way is effectively to say that they simply do not count as human
beings. This can take many forms, all of which can be described as varieties of
marginalization, or exclusion from social life. This exclusion can occur in the political
sphere . .. . It can also take economic forms that are equally harmful. Within the United
States, individuals, families, and local communities fall victim to a downward cycle of
poverty generated by economic forces they are powerless to influence ....

Recent Catholic social thought regards the task of overcoming these patterns of
exclusion and powerlessness as a most basic demand of justice. Stated positively, justice
demands that social institutions be ordered in a way that guarantees all persons the ability
to participate actively in the economic, political, and cultural life of society. The level
of participation may legitimately be greater for some persons than for others, but there
is a basic level of access that must be made available for all. Such participation is an
essential expression of the social nature of human beings and of their communitarian
vocation.

Id. (footnotes omitted).

63. Id. at paras. 85-95.
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The investment of wealth, talent and human energy should be
specially directed to benefit those who are poor or economically
insecure. Achieving a more just economy in the United States and
the world depends in part on increasing economic resources and
productivity. In addition, the ways these resources are invested and
managed must be scrutinized in light of their effects on
non-monetary values. Investment and management decisions have
crucial moral dimensions: they create jobs or eliminate them; they
can push vulnerable families over the edge into poverty ....

The economic challenge of today has many parallels with the
political challenge that confronted the founders of our nation. In
order to create a new form of political democracy they were
compelled to develop ways of thinking and political institutions that
had never existed before .... We believe the time has come for a
similar experiment in securing economic rights: the creation of an
order that guarantees the minimum conditions of human dignity in
the economic sphere for every person.64

This letter speaks directly to business owners and managers as having a
"vocation" to serve the community and to be economic leaders.

Business and finance have the duty to be faithful trustees of the
resources at their disposal. No one can ever own capital resources
absolutely or control their use without regard for others and society
as a whole ....

Resources created by human industry are also held in trust.
Owners and managers have not created this capital on their own.
They have benefited from the work of many others and from the local
communities that support their endeavors. They are accountable to
these workers and communities when making decisions .... The use
of financial resources solely in pursuit of short-term profits can stunt
the production of needed goods and services; a broader vision of
managerial responsibilities is needed.65

The letter notes that in order for there to be a just economy and economic
policy, the right to "private ownership of productive property" that fosters
"creativity and initiative" must be preserved and made accessible to "a broad
sector of our population."66 While recognizing the importance of preserving the
right to ownership, it is noted that it is not a "right to unlimited accumulation of
wealth," but a right that must be tempered by a responsibility toward the
common good, thus a right encumbered with social responsibility. 67

In accordance with Catholic Social Teaching, the letter comments on the
role of the State in creating and sustaining a just economic system. Government

64. Id at paras. 92c, 95 (emphases omitted).
65. Id at paras. 112-13 (citations omitted).
66. Id at para. 114.
67. Id at para. 115.
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action is needed when individuals or groups cannot or fail in facilitating a just
society. This does not suggest the government should replace private initiatives,
but government involvement may be needed to help and ensure that individuals
and other groups contribute to the well-being of all members of society; and the
government may be needed to "supplement their activity when the demands of

justice exceed their capacities."" The letter cautions us against arguments in
support of the adage that "the government that governs least governs best," with
a qualification that Catholic Social Teaching on economic justice anticipates
government intervention to help "other social groups contribute to the common
good by directing, urging, restraining, and regulating economic activity as 'the
occasion requires and necessity demands."'69

Accordingly, economic policies of a just society need to be evaluated from
"moral and ethical principles."7 0  That is, we must look to see whether our
economic system and policies are more supportive of interests concerned with
"maximizing profits [versus] meeting human needs and fostering human
dignity;" the preservation of power and resources for the benefit of few versus
access for all to participate in the economic resources; and an excessive
promotion of materialism and individualism versus an expectation of social
responsibility from all societal groups>. This includes an examination of
business leadership. While business leaders have a responsibility "to exercise
prudent business judgment in the interest of a profitable return to investors[,]
... morally this legal responsibility may be exercised only within the bounds of
justice to employees, customers, suppliers, and the local community." 72

Again, on the matter of the government's role in addressing national
economic problems, its intervention should help economic actors serve the
common good, direct their contribution, and yet not replace their participation
in shaping national policies.73 The participation and coordination of all
economic stakeholders, private and public, can provide their expertise and
competencies to help "analyze the relationships among different parts of the

68. Id at paras. 119-24 (quoting Pope Pius XI, supra note 22, para. 79).

All groups that compose society have responsibilities to respond to the demands of
justice ....

For this reason, it is all the more significant that the teachings of the Church insist
that government has a moral function: protecting human rights and securing basic

justice for all members of the commonwealth. Society as a whole in all its diversity is
responsible for building up the common good. But it is government's role to guarantee
the minimum conditions that make this rich social activity possible, namely, human
rights and justice. This obligation also falls on individual citizens as they choose their
representatives and participate in shaping public opinion.

Id. at paras. 121-22 (footnotes omitted).
69. Id at para. 124.
70. Id at para. 130.
71. Id at para. 132.
72. Id at para. 305.
73. Id at paras. 312-21.
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economy" and thus "sharpen their concern for the common good and moderate
their efforts to protect their own short-term interest." 4

[S]mall or intermediate groups in society are unable or unwilling to
take the steps needed to promote basic justice .... The challenge of
today is to move beyond abstract disputes about whether more or less
government intervention is needed, to consideration of creative ways
of enabling government and private groups to work together
effectively.75

C. Pontifical Council for Justice and Peace's "Vocation of the Business
Leader: A Reflection"7 6

In March of 2012, the Pontifical Council for Justice and Peace7 published
a handbook instructing business men and women and future business leaders on
how to practice their profession as a vocation, one of the many initiatives that
reflected on Pope Benedict's Caritas in Veritate, entitled Vocation of the
Business Leader: A Reflection.78 In this handbook, Christian business leaders
are called to practice charity in their vocation. That is, "[b]usiness leaders are
called to engage with the contemporary economic and financial world in light
of the principles of human dignity and the common good."7 9 It is posited that if
the business world and economic markets are concerned with and committed to
the common good, it will be positive to the "material and even spiritual well-
being of humankind."0

74. Id. at para. 318.

75. Id. at para. 314.

76. Pontifical Council for Justice and Peace, supra note 6.

77. The Pontifical Council of Justice and Peace, a dicastery of the Roman Curia, was
established after Vatican II in 1967 by the Roman Curia, the administrative arm of the Church, to
promote and facilitate discussions and studies of Catholic Social Teachings throughout the world
on a range of topics central to Church teaching promoting social justice, human rights, and
development. The handbook Vocation ofthe Business Leader was the end product of a seminar the
Council held in conjunction with the John A. Ryan Institute for Catholic Social Thought at the
University of St. Thomas in Minnesota in February of 2011, specifically focusing on Pope
Benedict's 2009 encyclical Caritas in Veritate. Id.

78. Id.

79. Cardinal Peter K.A. Turkson & Bishop Mario Toso, Foreword to The Pontifical Council
of Justice and Peace, Vocation of the Business Leader, supra note 6. The Introduction of Vocation

ofthe Business Leader provides that while this document in particular addresses Christian business
leaders "who have at the heart of their work the deep sense of God's calling to be collaborators in
creation," it also was designed to "speak to all business leaders of good will who have an influence
on the behaviours, values and attitudes of the people comprising their enterprises." Id. at para. 5.

80. Id. at para. 2.

Business leaders are called to conceive of and develop goods and services for customers
and communities through a form of market economy. For such economies to achieve
their goal, that is, the promotion of the common good, they should be structured on ideas
based on truth, fidelity to commitments, freedom and creativity.

Id. at para. 6.
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The handbook begins by identifying obstacles toward this vocation in
business and the economic markets to include an "absence of the rule of law or
international regulations, corruption, destructive competition, crony capitalism,
excessive state intervention or a culture hostile to entrepreneurship in one or
more of its forms," and business leaders leading a "divided life" or
compartmentalized life with respect to their faith-based values and their daily
business activities.81 The vocation for the business leader is explored in three
stages: "see, judge, act. " 2 That is, the business leader needs to (1) see how
business challenges and opportunities of the time can be complicated by "good
and evil"; (2) exercise business judgment with respect for human dignity,
service to the common good, and a vision of the business as a community of
persons; and (3) act in a manner that integrates business practices with
spirituality and ethical principles, so that business activities are not motivated
solely by financial gain.83  The vocation of the business leader includes
practicing "ethical social principles while conducting the normal rhythms of the
business world."84 The business opportunities and challenges must be seen
clearly and in a manner so that business judgements are made that promote the
common good and are "consistent with the teaching of the Faith."85

There are several factors identified that influence business and have
fundamentally changed business in the past twenty-five years and present the
greatest dangers to Christian business leaders, including globalization,
communication technology, "financialisation of the economy," and cultural
changes that lend toward individualism and utilitarianism.86  The
"financialisation of the economy" may need explanation, and that is, it
"describes the shift in the capitalist economy from production to finance."87
While it is considered a positive influence in that it means there is increased
access to credit for more people, it can have a negative impact when the only
purpose for the business is to profit and increase shareholder wealth, thus being

81. Id at paras. 9-10.

82. Id at para. 14.

83. Id at para. 10.

Dividing the demands of one's faith from one's work in business is a fundamental error
that contributes to much of the damage done by businesses in our world today,
including ... an unhealthy attachment to power to the detriment of one's own good, and
the abuse of economic power in order to make even greater economic gains. In this
regard, the Church remains mindful of the words of Jesus himself: "No one can be the
slave of two masters. He will either hate the first and love the second or be attached to
the first and despise the second. You cannot love both God and money"
(Mt. 6:24) .... The divided life is not unified or integrated: it is fundamentally
disordered, and thus fails to live up to God's call."

Id.

84. Id at para. 14.

85. Id

86. Id at para. 17.

87. Id at para. 22 (emphasis added).
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"the sole metric by which business leaders determine their performance and
their worth." 88

Accordingly, the business judgment of business men and women about
market trends needs to be "guided by ethical social principles ... rooted in
reality and in truth ... [and] nurtured in the moral and spiritual" traditions from
which these men and women were formed. 89 For Christian business leaders,
this means judgment that embraces the Gospel of Jesus Christ, the inspiration
of the religious social traditions and actions inspired by the Gospel with concern
for human dignity and the common good.90 As the creators and providers of
goods and services, business leaders must be contributors to the common good,
and "[t]hey contribute best when their activities are allowed to be oriented
toward, and to be fully respectful of, the dignity of people as ends in themselves
... who are intelligent, free and social." 91 The good business supports the
common good by not taking actions to undermine the common good but by
seeking ways to serve "genuine human needs" and in some cases "actively
promote more effective regulation on a regional, national or international
level." 92 "[D]estructive business strategies," legal as well as illegal designed to
reduce short-term costs, are devastating in the long term.93 They become "a
'race to the bottom"' that is not corrected by "individual moral engagement
alone" but rather requiring a "better institutionalframework for all participants
in the market."94

The "better institutional framework" is premised on activities that the
business leader must engage in the journey of social responsibility and in
furtherance of the common good. The first of which is that goods and services
that contribute to "human development and fulfilment" serve the common good,
not a "goal to maximise profit."95 Secondly, businesses should organize good

88. Id at para. 23 ("Without doubt, one of the greatest risks for businesses is that they are
almost exclusively answerable to their investors, thereby limiting their social value .... ") (quoting
Pope Benedict XVI, supra note 8, at para. 40).

89. Id at paras. 26-27.

90. Id at paras. 28-31.
91. Id at para. 35.
92. Id at para. 37.
93. Id.

94. Id

95. Id at para. 41.
The Christian business leader is alert for opportunities to serve these neglected
populations and sees this not only as a proper social responsibility but also as a great
business opportunity. Developments in the field of the "bottom of the pyramid" products
and services-such as microenterprises, microcredit, social enterprises, and social
investment funds-have played an important role in addressing the needs of the poor.
These innovations will not only help lift people from extreme poverty but could also
spark their creativity and entrepreneurship and contribute to launching a dynamic of
development.

Id. at para. 43.
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and productive work for labor.96 And third, the business, while profitable in
creating wealth, should also distribute this wealth in a just manner so that it
helps the other stakeholders of the business, including customers, employees,
and the greater community in which it practices.97 In this part focusing on the
ethical practices of businesses, Pope Benedict's Caritas in Veritate is referenced
for its direction regarding the role of the state toward this goal: "Many
regulations for protecting customers, employees or the environment are
grounded in the business sector itself, even if they may need to be reinforced by
government regulation."98

II. CATHOLIC SOCIAL TEACHING AND CONSUMER FINANCIAL PROTECTION

In concluding the review of Catholic Social Teaching, several concepts of
economic justice come into view and lead to the call for consumer financial
protection in law and commerce as essential in a quest to achieve the common
good for all individuals and families in need of access to consumer financial
products and services.

96. See generally id. at paras. 38, 44-50 (discussing "organizing good and productive
work").

97. Id. at para. 51.

The Church acknowledges the legitimate role of profit as an indicator that a business is
functioning well . .. . A profitable business, by creating wealth and promoting
prosperity, helps individuals excel and realise the common good of a society. Yet
creating wealth is not restricted to financial profit alone. The very etymology of the word
"wealth" reveals the broader notion of "well-being": the physical, mental, psychological,
moral and spiritual well-being of others. The economic value of wealth is inextricably
linked to this wider notion ofwell-being.

Id. (emphasis added).

Distribute justly: As creators of wealth and prosperity, businesses and their leaders
must find ways to make a just distribution of this wealth to employees (following the
principle of the right to a just wage), customers (just prices), owners (just returns),
suppliers (just prices), and the community (just tax payments).

Id. at para. 55. "[A] growing conviction that business management cannot concern itself only with
the interests of the proprietors, but must also assume responsibility for all the other stakeholders
who contribute to the life of the business," which includes client and community. Id. at para. 78
(emphasis omitted) (citing Pope Benedict XVI, supra note 8, at para. 40).

If one accepts that God's creation is intended for everyone ... then ... all

resources are conferred on humankind with a "social mortgage." . .. [T]he right to
private property should be "subordinated to the right to common use, to the fact that
goods are meant for everyone." This principle urges business leaders to consider the
distributive effect of the way they set prices, allocate wages, share ownership, distribute
dividends, manage payables and so on .... Denying people legitimate access to the
fruits of the earth ... amounts to a negation of God's command to humanity to discover,
cultivate and use its gifts.

Id. atpara. 56 (quoting Pope St. John Paul II, Encyclical Letter Sollicitudo Rei Socialis, 42) (quoting
Pope St. John Paul II, supra note 16, at 35).

98. Id. at para. 78 (emphasis added).
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A. Access to Consumer Financial Products and Services for all Members of
Society, Including the Most Vulnerable Individuals and Families.

A cornerstone of Catholic Social Teaching on social and economic justice
is that those who are responsible for and providers of economic opportunities
must create and ensure consumer financial products and services that anticipate
fair access to such services and products for all members of the community.99
This responsibility is a shared one by both the private and public sectors and is
owed to the financially vulnerable members of the community as well as its
wealthy members.0  This is first introduced with the more general
pronouncement from Rerum Novarum on the role of the Church in its instruction
of and message to the faithful to be attentive to the temporal needs as well as
the spiritual needs of the vulnerable.0 1

This directive is more specifically targeted to our nation's economy in the
United States Conference of Catholic Bishops' pastoral letter Economic Justice
for All as it addressed a general societal responsibility to ensure economic
justice, as well as political and social justice, for vulnerable individuals and
families in order to achieve "human dignity in the economic sphere for every
person."10 2 The basic norms of justice outlined in the pastoral letter include the
requirement that there be fairness in economic agreements and exchanges;
consideration of the impact of such agreements on the most vulnerable and at-
risk members of society; and that economic agreements should not inflict harm
or poverty.103

B. Create Financial Products and Services that Are Responsive to Actual
Consumer Needs and that Do Not Cause Harm to Consumer Users.

While Catholic Social Teaching recognizes the core purpose of profit in a
market economy, it consistently recognizes that profit cannot be a sole focus or
purpose by those who manage and create wealth."4 This recognition of harms
caused by profit-only business concerns evolves progressively in Catholic
Social Teaching as reflected in Quadragesimo Anno, Centesimus Annus, and
Caritas in Veritate. Catholic Social Teaching provides that if profit is the only
goal that a business concern serves, then it subordinates the position of the most
vulnerable consumer participant by failing to offer products and services that
meet consumer needs and that are not predatory or exploitative in nature.10 5 In
addition, it is noted that the profit-only-focused business not only prevents
access to economic opportunity and prosperity for all consumer groups,

99. See supra notes 7-10 and accompanying text.

100. Seven Themes of Catholic Social Teaching, supra notes 9-10 and accompanying text.

101. See supra notes 18-20 and accompanying text.

102. United States Conference of Catholic Bishops, supra note 55, at para. 95 (emphasis
omitted); see supra notes 58-66 and accompanying text.

103. See supra notes 59-60 and accompanying text.

104. See supra note 28 and accompanying text.

105. See supra notes 28-29, 36-38, 41-45 and accompanying text.
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including the most financially vulnerable, but also such a limited business focus
and goal will invariably lead to a ruinous outcome for the life of a business.106

Accordingly, we see Catholic Social Teaching prescribing businesses with a
social, moral, and ethical responsibility to the entire community from which
they derive benefits. Thus, businesses must not only be concerned with profit
for the business and its investors but also must provide products and services to
the consumer users that are not abusive and destructive but serve actual
consumer needs.1"'

Similarly, the United States Conference of Catholic Bishops states that
businesses have an obligation to achieve the common good for all who
contribute to the wealth and success of the business. Therefore, businesses must
avoid profit-only goals; they have a social responsibility to the broader
communities that support their wealth and success, which includes the
consumer users of their products and services.108 The Pontifical Council on
Justice and Peace's Vocation of the Business Leader: A Reflection also calls for
business leaders to be grounded in social, moral, and ethical responsibility to
support human dignity and the common good as a general proposition.109 It
speaks directly about the financialization of our economy and the resulting
economic reality of credit access, noting while such access is a good and
important part of our economy, it must be measured against for-profit-only
goals that have a harmful and devastating impact on users." Accordingly,
these business leaders must not only be concerned with profit and wealth
accumulation for the business but also embrace an ethical and a social
responsibility to provide products and services that are mindful of actual human
needs and contribute to the well-being of all stakeholders contributing to the life
of the business, including consumers.11

C. Provide Education and Greater LiteracyAbout the Responsible Use of
Consumer Financial Products and Services.

Catholic Social Teaching on economic and social justice draws on the
Church's concern for the most essential daily needs of the working class. 2

This includes the ability to sustain a meaningful income, having access to
resources to help manage the financial demands and obligations of daily living,

106. See supra note 35 and accompanying text.

107. See supra notes 36-45 and accompanying text.

108. See supra notes 65-67 and accompanying text.

109. See supra notes 76-85 and accompanying text.
110. See supra notes 86-88 and accompanying text.

111. See supra notes 89-98 and accompanying text.

112. See, e.g., the Church's concern for the daily needs of the working class and their
families is noted in Rerum Novarum by Pope Leo XIII in his condemnation of the deficiencies in
labor wages during the Industrial Revolution. See supra notes 15-19 and accompanying text. This
concern is reflected again in Pope St. John XXIII's Mater EtMagistra, calling for the Church to be
concerned for the temporal needs of individuals and their families as well as spiritual needs. See
supra note 30-31 and accompanying text.

2021] 113



114 NOTRE DAME JOURNAL OF LAW, ETHICS & PUBLIC POLICY [Vol. 35:1

and to enhance the individual and her family's personal welfare and
prosperity.1 1 3

In Centesimus Annus, Pope St. John Paul II specifically focused on the
marketplace, pointing out that it must not operate solely for profit but also serve
the needs of the community of which it is a part.1 4 Both the private and public
sectors have a responsibility to see that harmful products and services are not
placed in the marketplace and that the products and services address the real
needs of the consumer.1 1 5 An important requirement for the various consumer
financial products and services essential in meeting the daily needs of individual
and family users is the need for transparency in the information and explanation
about the products and services that contribute to the financial literacy of
consumers, as they make decisions about the products and services made
available for their use.116

D. Joint Responsibility Between the State and Industry in Ensuring the
Provision of Fair Consumer Financial Products and Services.

Beginning with Pope Leo's Rerum Novarum, Catholic Social Teaching
has consistently recognized the role of government in ensuring that the most
vulnerable citizens are given a fair opportunity to participate in all entitlements
of society.17 This responsibility is one that Catholic Social Teaching views as
a dual collaboration between private and public interests. Whereby, the
regulatory resources of government combined with the creative energies of the
financial products and services industry can ensure the provision of consumer
products and services in the marketplace that respond to real needs and that are
not exploitive of the more vulnerable consumer citizen.18

In Economic Justice for All, the United States Conference of Catholic
Bishops also emphasizes the important the role of the government in achieving
economic and social justice where private interest activity alone, that of
individuals and private organizations, fails to achieve a just society.119 In fact,
it diffuses head-on arguments against government intervention in the

113. See supra notes 61-64 and accompanying text.
114. See supra note 37 and accompanying discussion.

115. See supra notes 38-39 and accompanying text.
116. Id.

117. See supra notes 19-21 and accompanying text.
118. See supra notes 25-29 (discussing Pope Pius's consideration of Rerum Novarum in

QuadragesimoAnno on the important role of the state to ensure economic justice in the marketplace
as it relates to the activities of the managers of wealth and how this affects the financially vulnerable
members of society); see supra notes 31-33 (Pope St. John XXIII considers Rerum Novarum in
Mater Et Magistra in its application of the role of the State in creating a just economy); see supra
note 39 (Pope St. John Paul II looks to Rerum Novarum in CentesimusAnnus and discusses the need
for government intervention in protecting consumers from economic harms in the marketplace); see
supra note 46 (Pope Benedict XVI in Caritas in Veritate reminds us that the State has a
responsibility to create laws to ensure fairness in the marketplace).

119. See supra notes 61-64 and accompanying text.
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marketplace, noting that it is in instances where private groups fail to act in the
interest of the common good that government intervention is required and
necessary.120 The letter specifically notes that government intervention is not
intended to replace private interests' contributions in shaping economic or
industry policies, but is there to help all stakeholders in a common good interest
toward economic justice for all and to regulate against harmful and predatory
materialism and profit-centered activity.12 1

III. "NEW THINGS" LEADING TO CONSUMER FINANCIAL PROTECTION REFORM

The effects of the Great Recession of 2007-2009, experienced throughout
the United States and other global economies, commanded the attention of Pope
Benedict as the kind of "new thing" that Pope Leo called the Church to decry.12 2

As massive financial suffering abounded globally due to failures in social,
economic, and political systems, Pope Benedict called for "cooperation"
between the financial sector, the consumers of financial products and services,
and the regulatory sector to create a system whereby new financial structures
and methods are designed to improve "wealth creation and development" for all
consuming sectors to "be used in an ethical way so as to create suitable
conditions for human development and the development of peoples."123 In his
2009 encyclical Caritas in Veritate, written in the wake of the Great Recession,
he stated:

Financiers must rediscover the genuinely ethical foundation of their
activity, so as not to abuse the sophisticated instruments which can
serve to betray the interests of savers. Right intention, transparency,
and the search for positive results are mutually compatible and must
never be detached from one another. If love is wise, it can find ways
of working in accordance with provident and just expediency, as is
illustrated in a significant way by much of the experience of credit
unions.

Both the regulation of the financial sector, so as to safeguard
weaker parties and discourage scandalous speculation, and
experimentation with new forms of finance, designed to support
development projects, are positive experiences that should be further
explored and encouraged, highlighting the responsibility of the
investor.124

The enactment of the Dodd-Frank Wall Street Reform and Consumer
Protection Act was Congress's response to address the devastating effects of the

120. See supra notes 68-69 and accompanying text.

121. See supra notes 73-75 and accompanying text; see also supra note 98 (explaining the
role of government intervention in the Pontifical Council on Peace and Justice's Vocation of the
Business Leader: A Reflection).

122. See supra notes 40-46.

123. Pope Benedict XVI, supra note 8, at para. 65 (emphasis omitted).

124. Id.
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Great Recession in the United States.12 5 The impact of this recession in the
United States was described by one commentator as:

[T]he worst experienced by the United States since the Great
Depression in the 1930's . . .. [T]he 2007-2009 recession was both
deeper and of a longer duration than any of the five previous
recessions. According to Treasury Department estimates, 8.8
million jobs were lost as of 2012. The unemployment rate reached
10 percent in 2009, and the civilian labor force participation rate fell
from 64.4 percent in 2000 to 58.4 percent in 2011. People gave up
looking for jobs . . .. Over the 2007-2011 period household net
worth in housing assets fell 33 percent, and stock market valuations
fell 40 percent between October 2007 and June 2009. According to
U.S. Department of Treasury estimates, total household wealth fell
to $19.2 trillion over the period.126

A significant factor in the market failure was heavy securities investment
activity in consumer loan asset-backed securities-often referred to as
securitized asset investment. A vast majority of the consumer loan products
that were most popular for securitization were subprime home mortgages.
While many of the subprime mortgages were seen as a way to expand home
ownership opportunities for individuals who did not qualify for the more
traditional prime home mortgages, these products proved to be very risky
investments for the borrower, lender, and ultimate investors in the securitized
assets. A combination of factors are attributed to the risks that resulted in the
financial crisis, including overinvestment in these home mortgage based assets
(i.e., "unsustainable price appreciation of real estate .... ; "absence of
regulation ... ."; "increase [of the banks] investments in mortgages .... ";

125. See infra notes 130-55 and accompanying text.
126. Robert E. Kramer, The Consumer Financial Protection Bureau: A Five-Year

Retrospective, 10 U. ST. THOMAS J. L. & PUB. POL'Y 17, 18 (2015) (footnotes omitted); see FIN.

CRISIS INQUIRY COMM'N, THE FINANCIAL CRISIS INQUIRY REPORT: FINAL REPORT OF THE

NATIONAL COMMISSION ON THE CAUSES OF THE FINANCIAL AND ECONOMIC CRISIS IN THE UNITED

STATES (Feb. 25, 2011), https://www.govinfo.gov/content/pkg/GPO-FCIC/pdf/GPO-FCIC.pdf
(consisting of a panel of experts in a range of market areas impacted by crisis including housing,
banking, consumer finance, housing and securities markets). The Commission was appointed by
Congress in 2009, pursuant to the Fraud Enforcement Recovery Act, Pub. L. No. 111-21 (2009), to
study the causes of the recession. The report is an exhaustive examination of how the crisis evolved
and its impact on the nation. In the process of conducting this examination, the Commission
"reviewed" millions of pages of documents, interviewed more than 700 witnesses, and held nineteen
days of public hearings in New York, Washington, D.C., and communities across the country that
were hard-hit by the crisis. See id. See also Ctr. for Responsible Lending, Report Reveals 2.2.
Million Borrowers Face Foreclosure (Dec. 19, 2006), https://www.responsiblelending.org/media/

report-reveals-2-2-million-borrowers-face-foreclosure; Dep't of Treasury, The Financial Crisis

Response in Charts (April 2012), https://www.treasury.gov/resource-center/data-chart-

center/Documents/20120413 FinancialCrisisResponse.pdf.
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"[s]ecuritization enable[ing] banks to make loans to home buyers and then off-
load them to a securitizing trust .... "; and government "fiscal policy"). 127

The recession revealed weaknesses and even abuses in the consumer
financial products and services industry as well as the regulatory structure under
which many of the weaknesses and abuses thrived. It was observed that
although consumer financial products as a whole may not have been the "major
cause of the recession, they served as a flashpoint for the human suffering that
accompanied the recession."128  Concerns about the consumer financial
products and services market included not only the subprime or "exotic" home
mortgage products but also payday loans, credit card contracts, and other short-
term loan products, products that the most vulnerable consumers look to in
conducting daily financial matters. 129

In many ways, the Dodd-Frank Wall Street Reform and Consumer
Protection Act ("Act") included goals and structures that embodied the concerns
and directives called for in Catholic Social Teaching on economic justice that
are relevant to and address the need for consumer financial products and
services that serve the common good. A great deal of the statements and
testimony made during Congressional hearings on the causes of the recession
and impact of consumer financial products and services on the recession echoed
the kind of concern and suggestions for economic justice that are articulated in
the encyclicals and other church documents discussed above.

A. Echoes of Catholic Social Teaching on Economic Justice

Between 2007 and 2009, several Senate and House Committees conducted
hearings focusing on various consumer financial products and services.130

127. Kramer, supra note 126, at 20-21, 31; see FIN. CRISIS INQUIRY COMM'N, supra note

126, at 67-80 (describing the subprime mortgage market at the center of the recession); see id. at
83-230 (describing the securitization of this market and its progression up to the market crash); see
also CONGRESSIONAL OVERSIGHT PANEL, DECEMBER OVERSIGHT REPORT: TAKING STOCK: WHAT

HAS THE TROUBLED ASSET RELIEF PROGRAM ACHIEVED? (Dec. 9, 2009),

https://www.nclc.org/images/pdf/foreclosuremortgage/loan _mod/impcopdecember2009_rpt.p
df (providing a summary of the origins of the financial crisis and its connection to the housing
market and subprime mortgage investment market and background of the financial crisis).

128. Kramer, supra note 126, at 23.
129. See CONGRESSIONAL OVERSIGHT PANEL, MAY OVERSIGHT REPORT: REVIVING

LENDING TO SMALL BUSINESSES AND FAMILIES AND THE IMPACT OF THE TALF 1 (May 7, 2009),

https://fraser.stlouisfed.org/title/5012 (describing the significance of small business loans and
consumer finance loans, other than home mortgage loans (i.e., credit cards, auto loans and student
loans), in the financial recovery program of the Treasury Department (i.e., Term Asset-Backed
Securities Loan Facility Program ("TALF"))). While describing the importance of stimulating both
small business and consumer lending through asset-back securities, it was noted that the financial
stimulus would not be sufficient alone and that "keeping the credit markets open in a fair-and
economically healthy-manner to small business and family borrowers demands a mix of policies
that reflect the realities that borrowers face." Id. at 53.

130. Some of the hearings concerning the impact of a range of consumer financial products
and services included: Protecting Consumers from Abusive Overdraft Fees: The Fairness and
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These hearings looked at the practices within the industry and their impact on
consumer users, including but not limited to subprime and exotic mortgages,
credit cards, payday loans, credit rating services, and automobile industry
loans.131 The participants at these hearings represented the full range of
stakeholders in the consumer financial products and services market, including:
consumers, consumer advocacy organizations, representatives from the
consumer financial services industry, agencies with regulatory oversight over
the industry, and various Senate and House Committees members.132 Many of
the comments and suggestions offered at these hearings would ultimately
inform the resulting legislation, the Dodd-Frank Wall Street Reform and
Consumer Protection Act. A sampling of some of the testimony and statements
from the hearings best illustrates how they echo concerns expressed in Catholic
Social Teaching on economic justice as it pertains to consumer financial
products and services.

One of the earliest of these hearings took place before the Senate
Committee on Banking, Housing, and Urban Affairs on "Preserving the
American Dream: Predatory Lending Practices and Home Foreclosures,"
focusing on abuses in the subprime home mortgage industry. 133 This hearing
occurred in February of 2007, just as the economic recession was about to
explode. Senator Chris Dodd, chairman of the Committee, spoke about the need
for regulators and the industry to end the predatory lending practices in the home
mortgage industry, a central factor of the economic recession and the cause of
the financial devastation to the market's most vulnerable of borrowers.13 4 He
noted that while the initial introduction of the subprime mortgages market was
intended for good by providing access to homeownership loans to low-income
borrowers, these subprime mortgages became lending products yielding gross
profits for predatory brokers and lenders at the expense of borrowers seeking
long denied opportunities for wealth building for their families through
homeownership.

Accountability in Receiving Overdraft Coverage Act: Hearing Before the S. Comm. on Banking,
Hous., and Urb. Affs., 111th Cong. (2009); Reforming Credit Rating Agencies: Hearing Before the

Subcomm. on Cap. Azkts., Ins., and Gov't Sponsored Enter. of the H. Comm. on Fin. Serv., 111th

Cong. (2009); Credit Rating Agencies and the Next Financial Crisis: Hearing Before the H. Comm.

on Oversight and Gov't Reform, 111th Cong. (2009); Examining Proposals to Enhance the

Regulation of Credit Rating Agencies: Hearing Before the S. Comm. on Banking, Hous., and Urb.

Affs., 1 1 1 th Cong. (2009).

131. See Protecting Consumers from Abusive Overdraft Fees, supra note 130; Reforming

Credit Rating Agencies, supra note 130; Credit Rating Agencies and the Next Financial Crisis,
supra note 130; Examining Proposals to Enhance the Regulation of Credit Rating Agencies, supra

note 130.
132. Id.

133. Preserving the American Dream: Predatory Lending Practices and Home

Foreclosures: Hearing Before the S. Comm. on Banking, Hous., and Urb. Affs., 110th Cong. (2007).

134. Id. (statement of Sen. Chris Dodd, Chairman, S. Comm. on Banking, Hous., and Urb.
Affs.).
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In Senator Dodd's opening statement, excerpted below, one can hear
echoes of Catholic Social Teaching as it pertains to the need for greater
consumer financial protection: (1) access to financialproducts and services for
all members of society, including the most financially vulnerable individuals
and families; (2) creation offinancial products and services that are responsive
to actual consumer needs, and do not cause harm to consumer users; (3)
provision of education and greater literacy about the responsible use of
consumer financial products and services; and (4) joint responsibility between
state and industry in the provision of fair consumer financial products and
services.135

Today, the Committee will focus its attention ... on predatory
lending practices that are found primarily in the subprime market and
how these practices may be eroding the foundations of
homeownership for millions of American families ....

To the extent that the creation of the subprime market has added
to this flow of credit in a positive and constructive way, in a way to
build wealth, I welcome that development, and I encourage it.
However, it is not enough to simply create homeownership. We
must sustain, preserve, and protect it as well . . .. The borrowers who
are too frequently targeted for these loans are minorities, immigrants,
the elderly, and the totally unsophisticated. For these families,
failure means the loss of a home, the loss of wealth, the loss of
middle-class status, and the loss of the opportunity for financial
security.

... According to a survey of over 2,000 mortgage brokers, 43 percent
of the brokers who make these loans do so because they know that
their borrowers do not have the income to qualify for the loans in the
first place ....

... The problem is most of these loans are perfectly legal, even as
they do real harm to borrowers and neighborhoods. In short, the
system is out of balance. There is a chain of responsibility that
makes these abusive loans possible. I look forward to working with
each link in that chain-the broker, the bankers, Wall Street, the
regulators, my colleagues on this Committee, and the Congress and
the administration-to help restore this balance for the sake of the
safety and soundness of the banking system, for the sake of
homeowners who are being victimized, and to make sure that
subprime credit can once again play a very constructive role in the

135. See supra notes 99-121 and accompanying text.
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marketplace and make homeownership the dream that it ought to
be. 136

Individuals testifying at this hearing included consumer advocates as well
as consumer products and services users. In the wide-ranging testimony, the
speakers described the harms experienced from the use of these products. They
offered a range of suggestions for reform including greater regulatory oversight
of subprime mortgages; requiring the ability to pay requirements in loan
transactions; greater transparency concerning loan costs and payment
obligations; and consumer financial education and literacy programs.137 In

136. Preserving the American Dream, supra note 133, at 2-4 (statement of Sen. Chris Dodd,
Chairman, S. Comm. on Banking, Hous., and Urb. Affs.); see also id. at 5-9 (statements of other
Committee members, namely, Senators Shelby, Reed, Tester, Carper, Casey and Brown).

137. See id. One of our nation's most distinguished advocates for justice, Reverend Jesse
Jackson, President of the Rainbow/Push Coalition, appeared before the Committee and spoke about
how the financial services industry had failed citizens by creating incentives that encouraged
brokers to direct vulnerable borrowers into high interest and high-risk mortgage instruments, with
little or no regard for the ability of the borrowers to repay the indebtedness. See id. at 10 (statement
of Reverend Jesse Jackson, President, Rainbow/Push Coalition). He also called for consumer
protections in the form of greater transparency regarding loan obligations and the need for consumer
financial literacy:

What is the American creed? The American creed promises equal opportunity,
equal access, equal protection under the law, and fair share for all. Forty years after the
passage of the Civil Rights Act of 1964, the Voting Rights Act of 1965 we must level
the playing field for all citizens, identify incentives to financial institutions to invest, not
exploit and oppress, hard-working Americans. Far beyond our idea of freedom is the
reality of equity and parity. We must break the syndrome where the poor pay more; from
automobile financing to insurance.

Federal law requires banking regulators to protect citizens, regardless of race.
What we fight for is one set of rules evenly applied to all Americans ... we are all
precious in God's sight.

Id. at 48-51 (written testimony of Reverend Jesse Jackson, President, Rainbow PUSH Coalition).
Testimony from consumer users negatively impacted by the subprime loans described the nature of
these loan transactions. One borrower, a financially stressed retired office administrator, who had
been a victim of identity theft and a check scam, sought a refinancing mortgage loan to pay off this
debt. Another borrower was a widowed mother of two teenaged sons refinancing a mortgage to pay
a business debt after her husband's death. Each affected borrower described the high pressured and
deceptive practices of their lenders who promised reductions in monthly payments and additional
funds through refinancing and debt consolidation through adjustable-rate balloon mortgages.
Neither borrower was able to pay the final amounts they would be liable for under the new
mortgages processed by the brokers based on the arm rate increases. See id. at 14-17 (statements of
Delores King and Amy Womble). Also appearing before the Committee regarding the impact of
subprime loans on senior citizens was Jean Constantine-Davis, Senior Attorney, American
Association of Retired Persons (AARP), noting that many of their members with accumulated
equity in their homes had been victimized by exotic mortgages causing many seniors to go into
foreclosure on their homes. She described the minimal underwriting standards for such loans (i.e.,
No Income, No Assets loans and adjustable rate mortgages/ARMS) were offered to fixed income
borrowers who were not qualified as able-to-pay borrowers, created a "perfect storm" for abuse by


