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AN EXERCISE IN BACKWARDS LOGIC: HOW
EXPANDING THE FAMILY AND MEDICAL LEAVE
ACT CAN ENHANCE BUSINESS CONTINUITY &
PRODUCTIVITY DURING A PUBLIC HEALTH
EMERGENCY
Amy L. Major, J.D.

I.

INTRODUCTION

When it began in the early spring of 2009, the HINI pandemic caused
anxiety and fear for public health officials, health care providers, and the
public. Those fears intensified in July of 2009 when the Centers for Disease
Control and Prevention (CDC) announced that it encountered problems in
the production of the HINI vaccine and only limited vaccine distribution
would be possible by September and October of that year.' As a result, the
CDC and public health officials emphasized a number of nonpharmaceutical interventions, such as social distancing and self-isolation, to
help contain the spread of HIN1 until the implementation of the CDC's
vaccination program.2 However, many American workers failed to heed the
CDC's guidance to stay home when they demonstrated symptoms of HINI,
largely due to lack of paid sick leave and fear of termination due to
absenteeism, thereby diminishing the overall utility of these nonpharmaceutical interventions. In the end, the HINI pandemic did not cause
public health problems nearly as severe as initially anticipated. 3 Most
Senior Law & Policy Analyst, University of Maryland, Center for Health & Homeland
Security.

1. Seasonal Influenza and Flu Vaccine Information, NAT'L VACCINE INFO. CTR.,
http://www.nvic.org/vaccines-and-diseases/HINI-SWINE-FLU.aspx (last visited Mar.
24, 2011). Novartis, Sanofi Pasteur, and GlaxoSmithKline developed an inactivated,
injectable vaccine, while MedImmune created a nasal spray vaccine containing live,
attenuated virus. Id. Production of both types of vaccine was delayed throughout the
summer of 2009. Id.
Questions and Answers: Vaccine Against 2009 H1NI Influenza Virus, CTRS.
http://www.cdc.gov/hlnlflu/vaccination/public/
vaccination qapub.htm (last visited Mar. 24, 2011) [hereinafter Questions and
Answers].
2.

DISEASE CONTROL & PREVENTION,

3.

NAT'L VACCINE INFO. CTR., supra note 1.
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individuals who contracted HINI suffered only a mild to moderate illness,
and only a small percentage of those who contracted the virus required
hospitalization or died from it. 4
But what if the stakes were higher? What if the HINI pandemic had
caused more severe illness in a majority of people who contracted the virus?
What if the pandemic presented a more readily communicable strain of the
flu, resulting in higher infection rates and therefore, higher rates of worker
absenteeism, and creating millions or even billions of dollars' worth of lost
productivity for American businesses? To provide an incentive' for
compliance with recommended non-pharmaceutical interventions and
enhance preparedness during future public health emergencies, Congress
should consider adding emergency provisions to the Family and Medical
Leave Act of 1993 (FMLA or Act) that could only be implemented during a
declared national public health emergency. Congressional action in this
regard should provide American workers with additional options for jobprotected leave that can be triggered during a public health emergency.
This Article will first discuss the HINI pandemic of 2009 and examine
the national response efforts to the pandemic. Second, it will address the
impact of HINI on employee absences and business operations during 2009.
Next, this Article will provide an overview of the FMLA, compare the Act
to state family and medical leave laws, and analyze the application of the
FMLA's current provisions to the HINl pandemic. Finally, this Article will
describe recommendations for the integration of emergency provisions into
the federal FMLA that could be used to advance public health objectives
during future pandemics.
II.

THE HINl PANDEMIC

During March and April of 2009, outbreaks of respiratory illness and an
increased number of reports of individuals suffering from influenza-like
illnesses began occurring throughout Mexico.5 On April 12, 2009, the
General Directorate of Epidemiology reported to the Pan American Health
Organization (PAHO) that an outbreak of influenza-like illness occurred in

4.

2009 HIN1 Early Outbreakand Disease Characteristics,CTRS. FOR DISEASE

CONTROL& PREVENTION (Oct. 27, 2009), http://www.cdc.gov/hlnlflu/surveillanceqa.

htm [hereinafter 2009 H1N1 Early Outbreak]. See also Questions and Answers, supra
note 2.
5. CTRS. FOR DISEASE CONTROL & PREVENTION, Outbreak ofSwine-Origin
Influenza A (H1N1) Virus Infection - Mexico, 58 MORBIDITY & MORTALITY WKLY. REP.

453, 467-70 (Apr. 30, 2009), availableat http://www.cdc.gov/mmwr/preview/
mmwrhtml/mm58d0430a2.htm [hereinafter OutbreakofSwine-Origin Influenza].
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Veracruz.6 Less than a week later, a case of atypical pneumonia in the
Oaxaca State prompted Mexican public health authorities to increase their
disease surveillance protocols throughout the country.7 On April 21, 2009,
the CDC began reporting and investigating cases of febrile respiratory
illness in two children in southern California. Upon discovering that HINI
virus caused both infections and that neither child had recently had contact
with pigs (who are common carriers of this type of virus), concerns arose
that these infections represented a strain of HINI capable of human-tohuman transmission. 9 Comparative analysis of the viruses causing illness in
Mexico and California revealed that the same strain of the HINI virus
caused illnesses in both areas.' 0 Using this information, the CDC developed
case definitions, which characterized a suspected HINI infection as a
"severe respiratory illness with fever, cough, and difficulty breathing."I I
On April 24, 2009, public health officials discovered six additional cases
of HINl in California and Texas. Testing revealed that these cases involved
the same strain of HIN1 as the previously reported cases and, like the earlier
cases, none of the infected individuals had recent exposure to pigs.12
Following the identification of a new novel H1N1 virus and the
announcement of reported cases of widespread flu transmission in forty-six
states, Acting-Secretary Charles E. Johnson of the U.S. Department of
Health and Human Services (HHS) declared a national public health
emergency on April 26, 2009 in order to "be proactive in responding to [the]
new influenza virus" and "allow [the federal government] the flexibility ...

6. Id.
7. Id.
8. CTRS. FOR DISEASE CONTROL & PREVENTION, Update: Swine Influenza A (HINI)
Infections - Californiaand Texas, 58 MORBIDITY & MORTALITY WKLY. REP. 421, 435-

437 (Apr. 24, 2009), availableat http://www.cdc.gov/mmwr/preview/mmwrhtml/
mm58d0424al.htm [hereinafter Update: Swine Influenza A].
9.

Id.

10.

OutbreakofSwine-Origin Influenza, supra note 5.

11.

Id.

12.

Update: Swine Influenza A, supra note 8.
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to take additional steps to fully mobilize [its] prevention, treatment, and
mitigation capabilities should those actions become necessary."
The CDC immediately began taking steps to contain the HIN1 outbreak
in the United States. CDC officials worked closely with public health
14
officials in states where officials identified cases of HIN1, provided
information to the public regarding typical disease symptoms,' 5 and
encouraged individuals experiencing characteristic symptoms to stay home
from work and school while ill.16 For most people, HIN1 infection caused
moderate, flu-like symptoms.17 However, for a select group of individuals
that included pregnant women, young children, and people with underlying
medical conditions (including asthma, chronic lung disease, and heart
disease, among others), the HINI virus frequently caused more severe
symptoms and complications that may have required hospitalization, in
some cases. 18

13.

Press Release, U.S. Dep't of Health & Human Servs., HHS Declares Public

Health Emergency for Swine Flu (Apr. 26, 2009), availableat http://www.hhs.gov/
news/press/2009pres/04/20090426a.html.
14.

HIN1 Flu Daily Update:April 26, 2009, CTRS. FOR DISEASE CONTROL &

(Apr. 26, 2009), http://www.cdc.gov/hInlflu/updates/042609.htm
[hereinafter HIN1 Flu Daily Update].

PREVENTION

15.

2009 HIN1 Early Outbreak,supra note 4.

16.

H1N1 Flu Daily Update, supra note 14.

17.

2009 HINI Early Outbreak,supra note 4.

18. 2009 H1N1 Flu May be More Seriousfor Some, CTRS. FOR DISEASE CONTROL &
PREVENTION (Dec. 5, 2009), http://www.cdc.gov/hInlflu/homecare/risks.htm.
Individuals identified by the CDC as being at high-risk for developing flu-related
complications included: children younger than age five, especially those younger than
age two; adults age sixty-five and older; pregnant women; and people with underlying
medical conditions, including asthma, neurological and neuro-developmental conditions,
chronic lung disease, heart disease, blood disorders, endocrine disorders, kidney
disorders, liver disorders, metabolic disorders, weakened immune systems due to disease
or medication, and people younger than nineteen who are receiving long-term aspirin
therapy. Symptoms of individuals who required hospitalization generally included fever,
chills, head and body aches, fatigue, nasal congestion, cough, and, in some cases,
vomiting and diarrhea. 2009 HINI Early Outbreak,supra note 4. See also CTRS. FOR
DISEASE CONTROL & PREVENTION, 2009-2010 INFLUENZA SEASON TRIAGE ALGORITHM
FOR ADULTS (OLDER THAN 18 YEARS OF AGE) WITH INFLUENZA-LIKE ILLNESS (Oct. 27,

2009), http://www.cdc.gov/hlnlflu/clinicians/pdfladultalgorithm.pdf.
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The CDC issued recommendations to the public regarding measures that
could be taken to minimize the spread of the virus.19 These included basic
hygiene practices, such as engaging in frequent hand washing and covering
one's nose and mouth with a tissue while sneezing or coughing, as well as
social distancing protocols designed to limit human interaction, such as
staying home from work or school when one is sick and avoiding close
contact with people infected with HINI or with symptoms of HINI
infection.20 Because humans continue to shed the influenza virus for up to
twenty-four hours after their fever goes away, the CDC advised sick
individuals to remain at home until they had been fever-free, and without the
use of fever-reducing medications, for twenty-four hours.21 This resulted in
an average exclusion period of three to five days, as HIN1 typically caused
22
a fever that lasted two to four days. Finally, the CDC issued guidance to
health care providers regarding the use of oseltamivir ("Tamiflu©") and
zanamivir ("Relenza©") to treat and prevent infection with the virus because
an HINI vaccine was still only in the early phases of development and
production. 23
With community outbreaks of HINI present in Canada, Mexico, and the
United States by early June 2009, the World Health Organization (WHO)
raised the global influenza pandemic alert to Phase Six, its highest level.24
Although development of a vaccine for HINI had begun as soon as officials
formally identified the 2009 strain, the Food and Drug Administration
(FDA) and CDC announced in July that selecting the appropriate strain of
the virus for vaccine development presented difficulties, thereby delaying
production.
While the U.S. government contracted for a total of 193
million doses of HIN1 vaccine, officials estimated that production yielded

19.

HIN1 Flu Daily Update, supra note 14.

20.

Id

21. CDC Recommendationsfor the Amount of Time Persons with Influenza-Like
Illness Should be Away from Others, CTRS. FOR DISEASE CONTROL & PREVENTION (Oct.
23, 2009), http://www.cdc.gov/hlnlflu/guidance/exclusion.htm.
22.

Id.

23.

HIN1 Flu Daily Update, supra note 14.

24. NAT'L VACCINE INFO. CTR., supra note 1. The World Health Organization raised
the global influenza pandemic alert to Phase 6 on June 11, 2009. Id.
25.

Id
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only limited supplies of the vaccine by September or October.26 Thus, the
CDC issued guidance announcing priority groups for vaccine distribution.27
Priority groups established by the CDC's Advisory Committee on
Immunization Practices (ACIP) included "pregnant women, people who live
with or care for children younger than six months of age, health care and
emergency medical services personnel, anyone six months through twentyfour years of age," and people between the ages of twenty-five and sixtyfour who presented higher risks of complications from HINI because of the
presence of chronic health conditions or compromised immune systems.28
In the interim, the CDC recommended the continued use of antiviral
medications and the implementation of a number of non-pharmaceutical
interventions (NPIs) to contain the spread of HIN1. 29 These nonpharmaceutical interventions30 included promoting frequent and effective
hand washing in the workplace, educating employees on proper cough and
sneeze etiquette, keeping common workplace areas and surfaces clean, and
encouraging sick workers to stay home.3 ' Both the CDC and the
Occupational Safety and Health Administration (OSHA) also recommended

26. Id.
27.

Questions and Answers, supra note 2.

28.

Id.

29. Questions andAnswers, supra note 2. See also Guidancefor Businesses and
Employers to Plan andRespond to the 2009-2010 Influenza Season, CTRS. FOR DISEASE
CONTROL & PREVENTION (Feb. 22, 2010), http://www.cdc.gov/hln lflu/business/guidance
[hereinafter Guidancefor Businesses].
30. U.S. DEPARTMENT OF HEALTH & HUMAN SERVICES & U.S. AGENCY FOR
INTERNATIONAL DEVELOPMENT, Non-PharmaceuticalInterventionsfor Use DuringA
Human Influenza Pandemic, http://www.pandemicpreparedness.org/uploads/ NonPharmaceuticallnterventionsforUse 1may09_6018.pdf. The primary goal of using nonpharmaceutical interventions is to reduce the number of opportunities for transmission of
the pandemic influenza virus. NPIs are generally intended to delay rapid increases in the
number of cases to increase the amount of time available for implementation of possible
medical interventions, decrease the number of cases occurring at a given time to diminish
the potential strain on healthcare resources, and reduce morbidity and mortality due to the
pandemic. Id. See also Guidancefor Businesses, supra note 29.
31. Guidancefor Businesses, supra note 29. See also Small Business Forum
Questions: H1NI Influenza Preparedness,OCCUPATIONAL SAFETY & HEALTH ADMIN.,
http://www.osha.gov/dcsp/smallbusiness/forums/hl niqa.html (last visited Mar. 24,
2011) [hereinafter OCCUPATIONAL SAFETY & HEALTH ADMIN.].
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that employers consider how they could use social distancing measures,
flexible scheduling, and telecommuting or remote access technologies to
mitigate any disruptions to productivity that the HIN1 outbreak might
cause. 32
The CDC discontinued official reporting of individual cases of confirmed
and probable novel HIN1 infection by the end of July 2009, for a variety of
reasons, including: "many people likely became mildly ill with novel HINI
flu and never sought medical treatment; many people may have sought and
received treatment but were never officially diagnosed; and, as the outbreak
intensified, in some cases, testing was limited to only hospitalized
patients[,]" making official diagnosis of HIN1 unlikely for the majority of
mild-to-moderate cases. 33 By August 21, the WHO "reported 182,166
confirmed cases of new swine (HINI) influenza worldwide with 1,799
associated deaths[," while the CDC reported "522 deaths and 7,983
hospitalizations associated with swine flu cases reported in the U.S." 34
The HIN influenza virus caused the first flu pandemic in nearly forty
years.35 Estimates indicate that approximately fifty-seven million cases of
HIN1 occurred in the U.S. between April 2009 and January 2010," with
more than one million of those cases occurring between April and June
2009." Approximately 257,000 individuals required hospitalization as a
result of complications from the virus, and 11,690 people ultimately died
from it.38 The demographic most affected by the HIN1 virus presented
perhaps the most unusual characteristic of the pandemic because it seemed
to affect individuals under the age of sixty-five far more significantly than
those aged sixty-five and over.39 "[A]pproximately 90% of estimated
[HINI-related] hospitalizations and 87% of estimated deaths from April
2009 through January 16, 2010 occurred in people younger than 65 years

32.

OCCUPATIONAL SAFETY & HEALTH ADMIN., supra note

33.

2009 HIN1 Early Outbreak,supra note 4.

34.

NAT'L VACCINE INFO. CENTER, supra note 1.

35.

Questions andAnswers, supra note 2.

36.

Id.

37.

2009 HIN Early Outbreak, supra note 4.

38.

Questions andAnswers, supra note 2.

39.

Id.

31.
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old."40 These statistics directly contrast those for seasonal influenza, which
typically demonstrate that "about 60% of seasonal flu-related
hospitalizations and 90% of flu-related deaths occur in people 65 years and
older."41
EFFECTS OF THE HINI PANDEMIC: IMPACT ON BUSINESS OPERATIONS
AND CONTINUITY PLANNING EFFORTS

II.

Because of HINI's disproportionate impact on Americans under the age
of sixty-five, it likely caused greater disruptions to business operations than
seasonal influenza. Estimates indicate that nearly twenty-six million
employed Americans over the age of eighteen years may have contracted
HINI between September and November 2009, the peak months of the
pandemic. 42 Additionally, nearly eighteen million employees took at least
part of a week off work to recover from HIN1 infection; conversely, nearly
eight million employees did not take any time off work while infected with
HINI. 43 Although U.S. employers may have been happy that productivity
did not decline as much as it might have thanks to this trend of
"presenteeism" (attending work while ill),44 statistics suggest that employees
who continued to attend work while infected with HINI may have caused
the infection of as many as seven million of their co-workers, thereby
lengthening the period during which business operations were most
significantly impacted by the H INI virus.4 5

40. Id. "The number of deaths was highest among people 25 to 49 years of age
(39%), followed by people 50 to 64 year[s] of age (25%) and people 5 to 24 year[s] of
age (16%)." 2009 HIN1 Early Outbreak,supra note 4.
41.

Questions and Answers, supra note 2.

42.

ROBERT DRAGO

& KEVIN

MILLER, INST. FOR WOMEN'S POLICY RESEARCH,

INFECTED EMPLOYEES IN THE WORKPLACE DURING THE H

IN 1 PANDEMIC 1 (2010),
availableat http://www.iwpr.org/publications/pubs/sick-at-work-infected-employees-inthe-workplace-during-the-h In 1-pandemic.
43.

Id. at 1, 7.

44.

Id. at 1-2.

45.

Id. at 1; cf VICKY LOVELL, INST. FOR WOMEN'S POLICY RESEARCH, VALUING

GOOD HEALTH: AN ESTIMATE OF COSTS AND SAVINGS FOR THE HEALTHY FAMILIES ACT

(2005), http://www.nationalpartnership.org/site/DocServer/HFACBALovell.
pdfdoclD=367 (although the author wrote this article before the 2009 H IN I outbreak, it
explores the effects of presenteeism).
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Absence caused by HINI reached its peak in October 2009.46 During this
time, the rate of absence attributed to illness for public sector employees
(ninety percent of whom have paid sick leave) 47 rose by nearly eighty-four
percent, while the rate for private sector employees (fifty-seven percent of
whom have paid sick leave)48 increased by only sixty-six percent.49
However, while the total number of absences decreased in November 2009,
suggesting a diminishing pandemic, the rates associated with the drop in
absence due to illness between October and November reflected a nearly
thirteen percent greater reduction in the public sector than in the private
sector.50 This data shows that more private sector employees became ill
with HIN1 during November than their public sector cohorts, suggesting
that increased exposure to HIN1 due to ill employees continuing to work
while sick likely contributed to the higher rate of HINI infection in the
private sector.s1
So why did many private sector employees continue to work while ill with
HINI when the majority of their public sector counterparts heeded the
CDC's recommendation to stay home and reduce the possibility of infecting
others with the virus? Although a variety of factors could be responsible for
this discrepancy between public sector and private sector rates of
absenteeism during the HINI pandemic, the most probable causes are lack
of paid sick leave and fear of job loss due to absenteeism. 52 Given the fact
that the private sector employs nearly seventy-five percent of the American
workforce,5 3 and that this sector experienced a longer disruption to business
operations than the public sector did during the HINl pandemic, 54 U.S.
46.

DRAGO & MILLER, supra note 42, at 1-2.

47.

TOM W. SMITH, NAT'L OP. RESEARCH CTR. AT THE UNIV. OF CHICAGO FOR THE

PUB. WELFARE FOUND., PAID SICK DAYS:

A

BASIC LABOR STANDARD FOR THE 21ST

CENTURY 6 (2008), http://publicwelfare.org/AboutUs/documents/PoIlReportFINALa.pdf.
48.

Id.

49.

DRAGO & MILLER, supra note 42, at 5.

50.

Id.

51.

Id at 1-2.

52.

Id. at 5.

53.

Id.

54.

DRAGO & MILLER, supra note 42, at 5.
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employers are rightfully concerned about the potential impact of future
pandemics on the ability to successfully maintain business operations.55
Upon being asked about preparedness for a pandemic flu, such as HINI,
only one-third of businesses stated that the business could sustain business
operations without severe operational issues if fifty percent of employees
could not report to work for two weeks.56 When the length of business
disruption due to high absenteeism increased to one month, only one-fifth of
businesses stated that the business could avoid significant operational
problems. However, at the same time, only twelve percent of businesses
indicated that the company had made any changes to employee policies or
business operations, such as increasing the amount of sick leave provided to
employees or modifying sick leave policies so that employees could take
paid sick leave to care for ill family members, that might better prepare them
for future public health emergencies following the HINI pandemic.s This
data indicates that a disconnect may exist between employers' concerns
regarding business continuity during a pandemic and the willingness or
ability of businesses to take the necessary steps to create work environments
that are better prepared to better sustain the impact of a public health
emergency.
Modifying leave policies to provide greater sick leave coverage for
employees might appear counterproductive to obtaining the goal of
improved business continuity during a pandemic. However, statistics
regarding the respective rates of absenteeism for the public and private
sectors during the HINI pandemic suggest that the greater availability of
paid sick leave for public sector employees may have shortened the time that
illnesses disrupted business operations by nearly a month. 59 The availability
of paid sick leave allowed more public sector employees to stay home when
they were ill with HINI, so the likelihood of exposure to the virus in their
workplace diminished. Such trends suggest that the availability of sick leave
contributed to slowing the spread of HIN1, as evidenced by the significant

55. Press Release, Harvard Sch. of Pub. Health, Four-Fifths of Businesses Foresee
Severe Problems Maintaining Operations If Significant HINI Flu Outbreak (Sept. 9,
2009), availableat http://www.hsph.harvard.edu/news/press-releases/2009-releases/
businesses-problems-maintaining-operations-significant-h In I -flu-outbreak.html.

56. Id.
57.

Id.

58.

Id.

59.

DRAGO & MILLER, supra note 42, at 5.
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decrease in public sector rates of absenteeism in November 2009 compared
60
Similarly, data for nonto private sector absentee rates that month.
pandemic rates of absenteeism demonstrates that a lack of paid sick leave is
connected to more emloyees continuing to work while they have
communicable illnesses. 1 Compounding this problem is the fact that
seventeen percent of employees report that they have either been fired or
told they would be fired if they requested leave from work to deal with a
personal illness or to care for an ill family member. 62 This tandem of
unfriendly employee policies - lack of paid sick leave and lack of jobprotected leave - has likely contributed to enhanced transmission of
communicable illnesses and, therefore, diminished productivity, for a large
percentage of U.S. businesses.
The discrepancy between employers' expressed concerns regarding
business continuity during a pandemic and the lack of employee-friendly
actions to increase preparedness following the HIN1 pandemic might be
explained, to some extent, by the fact that the HIN1 outbreak did not cause
as severe public health problems as had originally been anticipated. Given
the relatively mild to moderate illness that HINI caused for the average
American, many employers may not have experienced a sufficiently
significant disruption to business operations to alarm them. In fact, only
fifty-two percent of businesses reported concerns that there may be a more
widespread and more severe outbreak of HIN1 in the fall of 2009,
suggesting that just over half of American employers expressed concerns
that a pandemic might cause significant business disruptions later that year.63
But what if H1N1 had caused more severe illness in the majority of
individuals or had been more highly communicable, and resulted in
widespread, sustained absenteeism rates of greater than fifty percent across
the United States? Analysis of employer and employee behavior in response
to the HIN1 pandemic, particularly in the private sector, suggests that
preparedness strategies for future public health emergencies should
incorporate additional mechanisms to create incentives for encouraging

60. Id. Public sector absence due to illness rates dropped by 21.8 percent from
October to November 2009, while private sector rates dropped by only 8.9 percent. Id.
61. For example, while fifty-three percent of all employees with paid sick leave
report that they have gone to work while ill with a communicable disease, nearly sixtyeight percent of all employees without paid sick leave have done so, a fifteen percent
difference between the two groups. SMITH, supra note 47, at 7.
62.

Id. at 8.

63.

Press Release, supra note 55.
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employees to follow CDC guidance and stay home from work while ill or
symptomatic in order to contain the spread of a pandemic. While the
mandatory provision of paid sick leave for all American employees would
be an ideal method of furthering these public health goals, the current
political and economic climate makes that an unrealistic solution for the time
being. However, to enhance employees' feelings of job security, and
thereby encourage them to take leave while ill without fear of losing their
job as a result, Congress should consider an expansion of the FMLA's
current coverage to provide job-protected leave for the majority of American
workers to care for themselves and for ill family members during a public
health emergency.
IV. THE FAMILY AND MEDICAL LEAVE ACT OF 1993
A.

Overview and Basic Provisions

Following a nearly ten-year legislative struggle to enact a law that would
allow American workers to take time off to care for themselves and their
families, Congress passed the FMLA.64 Signed into law by President
Clinton, Congress created the FMLA to "balance the demands of the
workplace with the needs of families, to promote the stability and economic
security of families, and to promote national interests in preserving family
integrity" by "entitl[ing] employees to take reasonable leave" for a specified
set of medically-related circumstances.65 The Act, intended to benefit both
employers and employees, is administered and enforced by the Wage and
Hour Division of the U.S. Department of Labor's Employment Standards
Administration for "all private, state and local government employees, and
some federal employees." 66
The FMLA entitles covered employees to "up to 12 workweeks of unpaid,
job-protected leave in a 12-month period for specified family and medical
reasons,"67 including any one or more of the following:

64. NAT'L P'SHIP FOR WOMEN & FAMILIES, GUIDE TO THE FAMILY AND MEDICAL
LEAVE ACT: QUESTIONS & ANSWERS 1 (2002), available at http://www.

nationalpartnership.org/site/DocServer/FMLAGuide5theditionO2.pdf.?doclD=958.
65. Family and Medical Leave Act of 1993, 29 U.S.C. § 2601 (b) (2008). See also
29 C.F.R. §§ 825.101(a)-(c) (2010).
66. U.S. DEP'TOF LABOR, WAGE & HOUR Div., FACT SHEET #28: THE FAMILY AND
MEDICAL LEAVE ACT OF 1993 1 (2001), http://www.dol.gov/whd/regs/

compliance/whdfs28.pdf [hereinafter FACT SHEET #28].
67.

Id.
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(a) For the birth and care of a newborn child;68
(b) For the lacement of a [child] with the employee for adoption or
foster care;
(c) To care for the spouse, or a son, daughter, or parent, of the
employee, if such spouse, son, daughter, or parent has a serious health
condition; 70
(d) Because of a serious health condition that makes the employee
unable to perform the functions of his or her position;n and
(e) Because of any qualifying exigency ... arising out of the fact that
the spouse, [child], or parent of the employee is actively deployed (or
deployment is impending) in the Armed Forces, or to care for a
covered service-member with a serious injury or illness who is the
spouse, child, parent, or next of kin of the employee. 72
The Act requires that employees taking leave under its provisions be
restored to their original position, or to an equivalent position with
equivalent pay, benefits, and other terms and conditions of employment,
upon their return.73 Additionally, the FMLA mandates that employers
maintain employees' health insurance benefits under any "group health
plan" for the duration of leave at the same level of coverage as if the
employee had not taken leave. 74 Finally, employees taking leave under the

68. 29 U.S.C. § 2612(a)(1)(A) (2006). See also 29 C.F.R. §§ 825.112(a)(1), 825.120
(2010).
69.

29 U.S.C. § 2612(a)(1)(B). See also 29 C.F.R. §§ 825.112(a)(2), 825.121.

70. 29 U.S.C. § 2612(a)(1)(C). See also 29 C.F.R. §§ 825.112(a)(3), 825.122. A
"serious health condition" may include a short-term illness or injury that requires
continuing treatment; a condition that is permanent or long-term for which treatment may
not be effective, such as Alzheimer's Disease, severe stroke, or cancer; and chronic, longterm conditions, such as asthma, diabetes, or epilepsy, that involve occasional periods of
incapacity or require continuing treatment. 29 C.F.R. §§ 825.115(c)-(e).
71.

29 U.S.C. § 2612(a)(1)(D). See also 29 C.F.R. § 825.112(a)(4).

72.

29 U.S.C. § 2612(a)(1)(E). See also 29 C.F.R. §§ 825.112(a)(5)-(6), 825.124.

73. 29 U.S.C. § 2614(a)(1)(B) (2006). See also 29 C.F.R. §§ 825.100(c), 825.214,
825.215 (2010).
74.

29 U.S.C. § 2614(c). See also 29 C.F.R. §§ 825.100(b), 825.209(a).
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Act may not incur any loss of other employee benefits in relation to such
76
75
leave, subject to certain limitations and exemptions.
Enforcement of the FMLA's provisions may occur through civil action
filed by the employee 7 7 or through an administrative or civil action filed on
78
the employee's behalf by the Secretary of the U.S. Department of Labor.
Employers are "prohibited from interfering with, restraining, or denying the
79
exercise of (or attempts to exercise) any rights provided by the [FMLA,]"
or from "discharging or in any other way discriminating against any person"
for "opposing or complaining about any unlawful practice," or because of an
80
employee's involvement in any proceeding related to the FMLA.
Employers who are found to have violated the FMLA's provisions can be
subject to a variety of sanctions, including mandatory rehiring of the
employee whose FMLA rights were violated, payment of up to double the
employee's lost wages and benefits, and payment of the employee's legal
fees and costs.8 1
The FMLA's mandates apply to those employers who employ "50 or
more employees for each working day during each of 20 or more calendar
workweeks in the current or preceding calendar year." 82 As such, it covers
all public agencies, including state, local, and federal employers, local
education agencies (schools, with some limitations), and many private sector

75. 29 U.S.C. § 2614(a)(2). "The taking of leave under section 2612 of this title
shall not result in the loss of any employment benefit accrued prior to the date on which
the leave commenced." Id.

76. 29 U.S.C. §§ 2614(a)(3), (b). The Act allows for some limitations on seniority
benefits, as well as providing exemptions for "key employees," who are "among the
highest paid 10 percent of all the employees employed by the employer within 75 miles
of the employee's worksite." 29 C.F.R. §§ 825.216(b), 825.217.
77.

29 U.S.C. § 2617(a).

78.

29 U.S.C. § 2617(b) (2006). See also 29 C.F.R. § 825.400 (2001).

79.

29 C.F.R. § 825.220(a)(1).

80.

29 C.F.R. § 825.220(a)(2).

81.

29 C.F.R. § 825.400(c).

82. 29 U.S.C. § 2611(4)(B). See also 29 C.F.R. § 825.104(a). To be eligible,
employees must work at a location in the United States or any U.S. territory or possession

where at least fifty employees are employed by the employer within a seventy-five mile
radius. See 29 C.F.R. § 825.11 0(a)(3).
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employers. 8 3 Any employee who "has been employed by [a covered
employer] for at least 12 months" and who has worked at least 1,250 hours
for that employer 84 during the previous 12-month period is eligible to take
leave under the Act.85 In some situations, FMLA leave may be taken
intermittently - in hourly, daily, or weekly increments - and may also be
taken on a part-time basis to reduce an employee's daily or weekly work
schedule. 86 However, leave taken on either of these bases may be subject to
87
Although the FMLA provides employees with the
employer approval.
right to take job-protected, unpaid leave, the employee may request - or the
employer may require - that paid leave (including accrued sick, personal, or
vacation leave)" be substituted, when available, to cover a portion or all of
the leave requested. 89
The Act imposes certain requirements on both employers and employees.
Covered employers must post a notice, approved by the Secretary of Labor,
which explains employees' rights and responsibilities under the FMLA.
Employee handbooks or other written guidance provided to employees must
also include such notices. 90 Additionally, when an employee requests leave
or an employer "acquires knowledge that an employee's leave may be for an
FMLA-qualifying reason," the employer has a duty to notify the employee

83.

See 29 C.F.R. § 825.105(e) (2001); FACT SHEET #28, supra note 66.

84. 29 U.S.C. § 2611(2)(A) (2006). See also 29 C.F.R. § 825.11 0(a)(2). Employees
can satisfy the 1,250 hour requirement in a variety of ways: Working at least 25 hours per
week for 50 weeks would satisfy the requirement, as would working 40 hours per week
for more than 31 weeks. See The Family and MedicalLeave Act (FMLA): Frequently
Asked Questions About FMLA Leave, FMLA ONLINE, http://fmlaonline.com/fmlafaq.html (last visited Mar. 24, 2011).
85.

29 U.S.C. § 2611(2)(A). See also 29 C.F.R. § 825.110(a).

86.

29 C.F.R. § 825.202(a).

87.

Id

88.

29 C.F.R. § 825.207(a) (2001). See also U.S. DEP'T OF LABOR, WAGE & HOUR

Div., FREQUENTLY AsKED QUESTIoNs AND ANsWERs ABOUT THE REVISIONS TO THE

FAMILY AND MEDICAL LEAVE ACT 10 (2008), http://www.dol.gov/whd/fnla/finalrule/

NonMilitaryFAQs.pdf.
89.

See supra note 88; FACT SHEET #28, supra note 66, at 2.

90.

29 C.F.R. § 825.300(a).
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of his or her eligibility to take leave under the Act.91 Unless extenuating
circumstances exist, such notice, along with a description of the employees'
rights and obligations associated with the leave, must be provided to the
employee within five business days.92
Similarly, employees have obligations under the Act. The FMLA requires
that employees provide employers with thirty-day advance notice of the
need to take FMLA leave when the "need for leave is foreseeable" and such
notice is practicable. 9 3 However, when the need for leave is not foreseeable
or advanced notice is not practicable, "notice must be given as soon as
practicable" under the particular facts and circumstances of the case (usually
the same or next business day).94 When requesting FMLA leave, employees
must provide sufficient information for the employer to reasonably
determine whether the Act's provisions apply to the leave request, 95 and the
employer may require employees to submit a medical certification before
approving FMLA leave. 96 Medical certifications must include a description
of the "serious health condition" for which the employee is requesting
FMLA leave, as well as the date that the condition began or that treatment
became necessary, and the expected duration of the condition or treatment.9 7
Employers may not, however, require the submission of medical information
beyond that required by the certification form.98 Rather, if an employer
deems a medical certification to be incomplete or insufficient, it must
specify "in writing what additional information is necessary to make the
certification complete and sufficient[," and allow the employee seven
calendar days to provide the requested information. 99 Finally, employees
9 1. Id.
92.

29 C.F.R. §§ 825.300(a)-(c).

93. 29 U.S.C. §§ 2612(b)-(e) (2006). See also 29 C.F.R. §§ 825.100(d), 825.302(a)(b) (2001).
94.

29 C.F.R. §§ 825.302(a)-(b), 825.303 (2001).

95.

29 C.F.R. § 825.301(b).

96.

29 U.S.C. § 2613 (2006). See also 29 C.F.R. § 825.305(a) (2001).

97.

29 C.F.R. § 825.306(a).

98.

29 C.F.R. § 825.307(a). See also FREQUENTLY ASKED QUESTIONS, supra note 88,

at 7.
99.

29 C.F.R. § 825.305(c).
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may be required to submit a recertification every thirty days, every six
months, or each year, depending on the circumstances of the leave, oo and a
"fitness-for-duty" certification may be required in order to verify that
employees who have taken leave for their own personal illness are able to
resume work. 10
B.

Intersectionwith State FMLA Laws

Because Congress designed the FMLA to give American workers a basic
right to a minimum level of unpaid, job-protected leave, the FMLA
explicitly states that it does not preempt state or local family and medical
leave laws that provide greater protections for employees. The FMLA
provides that "[n]othing in this Act or any amendment made by this Act
shall be construed to supersede any provision of any State or local law that
provides greater family or medical leave rights than the rights established
under this Act or any amendment made by [it]." 02 As such, the federal
FMLA provisions that provide greater protection for employees preempt
state or local family and medical leave laws that provide less protection than
the federal FMLA. Conversely, provisions of state or local laws that provide
greater employee protections than the federal FMLA will not be preempted
with respect to the specific sections of those laws that provide greater
protection.' 03

100. 29 C.F.R. §§ 825.305(e), 825.308. Employers may request a new medical
certification each leave year for medical conditions that last longer than one year. They
may also request recertification no more than once every thirty days unless a minimum
duration of treatment has been specified in the certification. Employers may uniformly
request recertification of ongoing conditions every six months in conjunction with any
absence under the FMLA. See also FREQUENTLY ASKED QUESTIONS, supra note 88, at 8.
101. 29 C.F.R. § 825.312 (2001). Employers may enforce uniformly-applied policies
or practices requiring all similarly-situated employees who take medical leave to produce
certification verifying their ability to resume essential functions of theirjob. See also
U.S. DEP'TOF LABOR, WAGE & HOUR Div., DOL's FINAL RULE ON FAMILY AND MEDICAL
LEAVE: PROVIDING MILITARY AND FAMILY LEAVE AND UPDATES TO THE REGULATIONS 4

(2008), http://www.dol.gov/whd/fmla/finalrule/factsheet.pdf.
102.

29 U.S.C. § 2651 (2006).

103. 29 C.F.R. § 825.701 (2001).
Nothing in the FMLA supersedes any provision of State or local law that
provides greater family or medical leave rights than those provided by the
FMLA ... . Employees are not required to designate whether the leave they are
taking is FMLA leave or leave under State law, and an employer must comply
with the appropriate (applicable) provisions of both .

. .

. If leave qualifies for
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While great variation exists in state family and medical leave laws, they
most frequently differ from the federal FMLA in five principal ways:
(1) By roviding a different number of weeks of unpaid, job-protected
leave;
(2) Byproviding paid leave for a portion of the employee's requested
leave;10
(3) By changing the minimum number of employees required for an
employer to be covered by the FMLA's provisions;106
(4) By expanding the definition of "family" beyond those included in
the federal FMLA; 07 and

FMLA leave and leave under State law, the leave used counts against the
employee's entitlement under both laws.
Id.
104. States providing a different number of unpaid, job-protected leave include:
District of Columbia (sixteen workweeks during a twenty-four-month period); Hawaii
(four weeks per year); Maine (ten weeks during a two-year period); Minnesota (six weeks
per year); New Jersey (twelve weeks during a twenty-four-month period); Rhode Island
(thirteen consecutive workweeks in any two calendar years); and Wisconsin (six weeks
per year). D.C. CODE §§ 32-502 - 32-503 (2010); HAW. CODER. § 398-4 (2010); ME.
REV. STAT. ANN. tit. 26, § 844 (2010); MINN. STAT. § 181.941 (2010); N.J. STAT. ANN. §
34:11B-4 (2011); R.I. GEN. LAWS § 28-48-2 (2011); Wis. STAT. § 103.10 (2010).
105. States providing paid leave include: California (six weeks); Hawaii (ten days, if
employer allows it); New Jersey (six weeks, with a maximum of $524.00/week);
Vermont (five weeks paid leave for birth of a child); and Wisconsin (five days of paid
leave for bone marrow donation, and up to thirty days of paid leave for organ donation).
CAL. Gov. CODE § 12945.2 (2011); HAW. CODE. R. § 398-4 (2010); N. J. STAT. ANN. §
34:11 B-4 (2011); R.I. GEN. LAWS § 28-48-2 (2011); VT. STAT. ANN. tit. 21, § 472 (2010);
WASH. REV. CODE § 49.12.270 (2010); Wis. STAT. § 103.10 (2010).
106. States that require a lower number of employees for employers to be covered by
the FMLA include the District of Columbia (minimum of twenty employees); Maine
(minimum of fifteen employees); Minnesota (minimum of twenty-one employees);
Rhode Island (minimum of thirty employees if state/public employer; minimum of fifty
employees if private employer); and Vermont (minimum of ten employees for parental
leave; minimum of fifteen employees for family leave). D.C. CODE § 32-516 (2010); ME.
REv. STAT. ANN. tit. 26, § 843 (2010); MINN. STAT. § 181.940 (2010); R.I. GEN. LAWS §
28-48-1 (2011); VT. STAT. ANN. tit. 21, § 471 (2010).
107. Several states allow family leave to care for: domestic or civil union partners
(Califomia, Connecticut, District of Columbia, Maine, New Jersey, Rhode Island, and
Vermont); grandparents (Hawaii); parents-in-law (Connecticut, Hawaii, New Jersey,
Vermont, and Wisconsin); stepparents (New Jersey); siblings (Maine); and the children
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(5) By expanding the list of reasons for which employees may use
leave. 08
Despite the significant differences between various states' family and
medical leave laws and the federal FMLA, it is somewhat alarming that
almost none of these laws contain provisions that might be interpreted to
allow employees to take leave for illness due to a public health emergency,
such as pandemic influenza, or to care for an ill family member under these
circumstances. Under current state and federal law, HHS, the CDC, and
state and local public health agencies appear to have few options, other than
the use of more extreme public health powers like isolation, quarantine, and
restrictions of movement and public gathering, to encourage American
workers to heed their guidance regarding use of non-pharmaceutical
interventions in order to help contain a public health emergency.
C.

Application of the FMLA's Current Provisionsto PandemicInfluenza

The FMLA presently provides eligible employees with the right to take
unpaid, job-protected leave when they are unable to work due to a serious
health condition,109 or in order to care for a covered family member (i.e.,
spouse, son, daughter, or parent) who has a serious health condition. ii0
Under the Act, a "serious health condition" includes "an illness, injury,
impairment, or physical or mental condition that involves (A) inpatient care
in a hospital, hospice, or residential medical care facility; or (B) continuing
treatment by a healthcare provider." 1 The FMLA's regulations define
"inpatient care" as "an overnight stay in a hospital, hospice, or residential
medical care facility, including any period of incapacity as defined in [the
Act's regulations], or any subsequent treatment in connection with such
inpatient care."ll12 Further, "incapacity," as defined in the Act's regulations,
of a domestic partner (California and Maine).

CAL. Gov. CODE § 12945.2 (2011); CONN.
GEN. STAT. § 5-248a (2010); D.C. CODE § 32-501 (2010); HAW. CODE R § 398-3 (2010);
ME. REV. STAT. ANN. tit. 26, § 843 (2010); N.J. STAT. ANN. § 34:11B-3(j) (2011); R.I.
GEN. LAWS § 28-48-1 (2011); VT. STAT. ANN. tit. 21, § 471 (2010); WIS. STAT. § 103.10
(2010).

108. Both Connecticut and Maine allow employees to take family and medical leave
for organ or bone marrow donation. CONN. GEN. STAT. § 5-248a (2010); ME. REV. STAT.
ANN. tit. 26, § 844 (2010).
109.

29 U.S.C. § 2612(a)(1)(D) (2006). See also 29 C.F.R. § 825.112(a)(4) (2001).

110.

29 U.S.C. § 2612(a)(1)(C). See also 29 C.F.R. § 825.112(a)(3).

111.

29 U.S.C. § 2611(11) (2006). See also 29 C.F.R. § 825.113(a) (2001).
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equals the "inability to do work, attend school, or perform other regular
daily activities due to the serious health condition, treatment therefore, or
recovery therefrom."" 3
Guidance from the U.S. Department of Labor, which enforces the Act,
confirms that influenza (seasonal or pandemic) could be considered a
"serious health condition" - eligible for application of the FMLA's
protections - in cases where significant complications arise that incapacitate
an individual within the meaning of the Act. 14 So, for cases of HINI where
an individual experiences such significant complications that he is
incapacitated and requires hospitalization, FMLA leave would likely be
available to provide him with job-protected time off from work while he is
treated and attempts to recover. However, during the HINI pandemic, only
257,000 hospitalizations for HIN1-related complications arose out of nearly
While 257,000
fifty-seven million cases of HINI infection. 11
to less than one
amounted
it
number,
a
large
like
hospitalizations may seem
leave
that
job-protected
fact
The
percent of all estimated HINI cases.
percentage
small
this
only
for
would have been available under the FMLA
of Americans is not very reassuring because it seems likely that someone
who is sick enough to require hospitalization will take time off from work to
recover, regardless of the consequences.
For the vast majority of American workers who became ill with HIN1 in
2009, the FMLA's provisions would have not provided them with any
legitimate right to unpaid, job-protected leave to recover from HINI or to
care for family members infected with the virus. Thus, leave provisions left
most employees to decide for themselves whether to heed the CDC's
guidance by staying home from work, or to disregard that guidance in light
of the negative impact their absence at work might have on their
employment. The CDC's guidance for HINl containment left employers
with significant discretion; i.e., employers exercised their own judgment
when considering whether or not to relax attendance policies or provide
flexibility for employees. Yet this autonomy for employers stands in
significant contrast with current public health research showing that
containment of a pandemic is most possible during its initial stages when

112.

29 C.F.R.

§ 825.114 (2001) (emphasis added).

113.

29 C.F.R.

§ 825.113(b).

114. U.S. DEP'T OF LABOR, WAGE & HOUR Div., PANDEMIC FLU AND THE FAMILY AND
MEDICAL LEAVE ACT: QUESTIONS AND ANSWERs 1 (2009), http://www.dol.gov/whd/
healthcare/fluFMLA.pdf [hereinafter PANDEMIC FLU].

115.

Questions andAnswers, supra note 2.

An Exercise in Backwards Logic

2011

271

mitigation strategies, such as the use of antiviral prophylaxis, movement
restrictions, and non-pharmaceutical interventions, like social distancing and
self-isolation, are implemented within the first three weeks."' 6 In the early
stages of a pandemic, when non-pharmaceutical interventions and other
mitigation strategies are most necessary and successful in pandemic
containment, employers currently control primary discretion for
implementing such measures in the workplace.
Given knowledge that early implementation of non-pharmaceutical
interventions is crucial to containment of a pandemic, and that research
suggests that many workers expressed reluctance to follow guidance
regarding social distancing during HIN1 because of a lack of sick leave and
fears concerning job security, Congress would be prudent to provide HHS
and the CDC with a tool that helps to tip the scales in favor of federal, state,
and local public health agencies. Such a tool could be the creation of
"emergency provisions" that expand the FMLA's current coverage in
specific ways during a public health emergency, such as a pandemic
influenza.
V.
INTEGRATING EMERGENCY PROVISIONS INTO THE FAMILY AND
MEDICAL LEAVE ACT TO ADVANCE PUBLIC HEALTH OBJECTIVES DURING A
PUBLIC HEALTH EMERGENCY

A.

FederalPublic Health Powers

Federal public health powers reside primarily in HHS.
Accordingly,
the Secretary of HHS has the authority, in conjunction with other public
health officials, to use a number of powers to protect the public health.
These powers include isolation and quarantine, restricting of movement of

116.

WORLD HEALTH ORG., WHO INTERIM PROTOCOL: RAPID OPERATIONS TO

CONTAIN THE INITIAL EMERGENCY OF PANDEMIC INFLUENZA 2 (2007), http://www.who.

int/csr/disease/avian influenza/guidelines/RapidContProtOctl 5.pdf.
117.

Public Health Service Act, 42 U.S.C.

§§ 201-300jj-38 (2010).

118. 42 U.S.C. § 264(b) (2003).
Regulations prescribed under this section [may only] provide for the
apprehension, detention, or conditional release of individuals ... for the purpose
of preventing the introduction, transmission, or spread of such communicable
diseases as may be specified from time to time in Executive orders of the
President upon the recommendation of the Secretary, in consultation with the
Surgeon General.
Id.
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individuals,11 9 and maintaining the Strategic National Stockpile of drugs,
vaccines, and other supplies. 20 Under the Public Health Service Act
(PHSA), the Secretary of HHS also has the authority to declare a public
health emergency after determining that either "(1) a disease or disorder
presents a public health emergency; or (2) a public health emergency,
including significant outbreaks of infectious diseases or bioterrorist attacks,
otherwise exists[.]" 121
One particular power at the Secretary's disposal is the authority to
temporarily waive or modify the application of specific regulatory
requirements for health care facilities during declared public health
emergencies.122 To use this power, the Secretary must declare a public
health emergency pursuant to Section 319 of the PHSA.123 Further, the
President must declare an emergency or disaster pursuant to either the
National Emergencies Act (NEA)124 or the Robert T. Stafford Disaster
Relief and Emergency Assistance Act (Stafford Act).125 Once the necessary
declarations are made, the Secretary may issue a waiver under Section 1135
of the Social Security Act to temporarily modify or eliminate certain
requirements under Medicare, Medicaid, the Children's Health Insurance

119.

42 C.F.R. § 70.3 (2009).

120. 42 U.S.C. § 247d-6b(a)(1) (2010)
The Secretary [of Health and Human Services], in collaboration with the
Director of the Centers for Disease Control and Prevention, and in coordination
with the Secretary of Homeland Security ... shall maintain a stockpile or
stockpiles of drugs, vaccines, and other biological products, medical devices,
and other supplies in such numbers, types, and amounts as are determined by
the Secretary to be appropriate and practicable, taking into account other
available sources, to provide for the emergency health security of the United
States ....

Id.
121.

42 U.S.C. § 247d (2003).

122. Social Security Act, Pub. L. No. 107-188, 116 Stat. 594, 627 (2002) (codified as
amended at 42 U.S.C. § 1320b-5 (2010)).
123.

42 U.S.C. § 247d(a) (2003).

124.

National Emergencies Act, 50 U.S.C. §§ 1601-1651 (2010).

125. Robert T. Stafford Disaster Relief and Emergency Assistance Act of 1974, 93
Pub. L. No. 93-288, 88 Stat. 143 (codified as amended at 42 U.S.C. §§ 5121-5206 and
various sections of titles 12, 16, 20, 26, and 38 of the United States Code).
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Program, the Health Insurance Portability and Accountability Act (HIPAA),
and the Emergency Medical Treatment and Active Labor Act (EMTALA) in
order to enhance the ability of health care providers to effectively respond to
a public health emergency.126
Taking a similar, two-pronged approach, it is possible for Congress to
improve the ability of workers to comply with non-pharmaceutical
interventions recommended by HHS and the CDC to help contain a public
health emergency. First, Congress could expand the FMLA's coverage in a
number of ways to modify current limitations of the Act by including
"emergency provisions" that could only be triggered during a declared
public health emergency. Second, Congress could add provisions to the
PHSA and to the FMLA that would give the Secretary of HHS and Secretary
of the Department of Labor the authority to issue a joint waiver that would
trigger specific emergency provisions in the FMLA. In theory, such
emergency provisions would allow the majority of American workers to
benefit from the Act's mandate of job-protected leave during a public health
emergency.
B.

Expansion of the FMLA through Emergency Provisions

Currently, the FMLA has a number of limitations in coverage that
negatively impact its ability to be a useful tool for public health authorities
in encouraging compliance with CDC recommendations of nonpharmaceutical interventions (e.g., social distancing) during a public health
emergency like HINI. While revising the Act would certainly be highly
controversial, including emergency provisions in the Act would create a
balance between the goal of protecting the public health and providing
American employers the autonomy to make important decisions regarding
business operations.
To achieve this balance, Congress should consider adding a series of
emergency provisions to the FMLA that would only take effect when the
following three requirements have been satisfied: 1) the Secretary of HHS
has declared a public health emergency pursuant to their authority under the
PHSA; 2) the President has declared a national emergency pursuant to the
NEA or the Stafford Act; and 3) the Secretary of Labor and the Secretary of
HHS have issued a joint waiver approving the temporary implementation of
126.

42 U.S.C. §§ 1320b-5(b)(1)-(7) (2010). Among others, Section 1135 waivers

allow for modification or waiver of requirements pertaining to the following: conditions
of participation, certification requirements, program participation requirements, and preapproval requirements for health care providers participating in Medicare and Medicaid;
state licensure requirements for health care providers; sanctions for certain actions and
patient transfers that would normally violate EMTALA; and sanctions or penalties for
actions that would normally violate the HIPAA Privacy Rule.
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select emergency provisions in the FMLA pursuant to their authority under
the revised FMLA and PHSA, respectively. These emergency provisions
would temporarily modify the FMLA in a number of ways.
a.
By expanding the definition of "serioushealth condition" to
include pandemic influenza and other communicable diseases when
a public health emergency has been declared by the Secretary of
HHS

Definitions of "serious health condition" under present FMLA regulations
could likely only apply to pandemic influenza if an individual has serious
complications that incapacitate him to the point that he can no longer work,
attend school, etc.1 27 During a declared public health emergency, this
definition should expand to include pandemic influenza and other
communicable diseases to ensure that individuals who don't have access to
sick leave, or who have already used up their accrued sick leave, have a
legal right to unpaid, job-protected leave in the event that they need to take
time off to care for themselves or others. Such a provision would be the
single most important emergency FMLA provision for advancing the public
health goal of containing the spread of a pandemic or communicable disease
outbreak. This provision would open the door for eligible employees to take
FMLA leave to care for themselves and others while ill, thereby potentially
enhancing compliance with CDC recommendations of social distancing and
other non-pharmaceutical interventions.
b.
By modifying or eliminatingmedical certificationrequirements
for an employee to take FMLA leave andfitness for duty
certificationrequirements to permit an employee to return to work

Pursuant to current FMLA regulations, employers are permitted to require
medical certification of a "serious health condition" before approving an
employee's request for FMLA leave.128 Additionally, employers can also
require that employees submit a "fitness for duty" certification before they
are allowed to return to work following FMLA leave.129 However, during a
public health emergency, health care resources may be completely
overwhelmed, to the point that individuals may not even be able to make
appointments with their primary care physicians or other health care

127.

29 U.S.C. §§ 2612(a)(1)(C)-(D) (2006). See also PANDEMIC FLU, supra note

114, at 1.
128. 29 U.S.C. § 2613.
129.

29 C.F.R. § 825.312 (2001).
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providers to receive treatment, thus making it nearly impossible to obtain the
requisite medical and "fitness for duty" certifications. As such, the
emergency provisions of the FMLA should permit these requirements to be
waived during a public health emergency in order to decrease the
administrative burden on health care providers and to streamline the process
for employees to request and take FMLA leave. Dates for which the
medical and "fitness for duty" certification requirements would be waived
could be set in the joint waiver issued by the Secretary of Labor and the
Secretary of HHS, ensuring that employees requesting FMLA leave for
reasons not related to a public health emergency would still be required to
comply with these certification mandates.
c.
By setting a lower thresholdfor the minimum number of
employees requiredfor an employer to be covered by the Act

Currently, an employer must have fifty or more employees in order to be
subject to the provisions of the FMLA.130 This creates a significant
limitation in coverage, as nearly forty-one million Americans, or forty
percent of the private sector workforce, are not covered by the provisions
because their employers do not meet the threshold requirement for number
of employees.' 3 To be most effective, the emergency provision should
make the FMLA applicable to all employers, regardless of size. However, in
the interest of protecting small businesses, which may be disproportionately
affected by a pandemic, the minimum number of employees for the
emergency provision could be set at ten, so that only employers with ten or
more employees would be subject to the emergency provisions of the Act.
This measure would still provide greater protections to American workers
than current law, but would not adversely impact small businesses.
d. By lowering the number of hours ofservice requiredfor an
employee to be eligiblefor leave under the Act
The FMLA currently requires employees to have been employed for at

least twelve months and to have provided at least 1,250 hours of service to
their employer in order to be eligible for FMLA leave.132 During an
emergency, these thresholds should be lowered to six months of employment

130.

29 U.S.C. § 2611(4)(A).

131. AFL-CIO WORKING WOMEN'S DEP'T & LABOR PROJECT FOR WORKING FAMILIES,
BARGAINING FACT SHEET: FAMILY LEAVE AND EXPANDING THE FAMILY AND MEDICAL
LEAVE ACT 1 (2001), http://www.aflcio.org/issues/workfamily/upload/family.pdf.

132.

29 U.S.C. § 2611(2)(A) (2006).
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and 625 hours of service time1 3 3 to ensure that more employees are eligible
for FMLA leave, should they need to take it due to illness during a public
health emergency. Also, requiring this lowered service time would most
likely increase the possibility that an employee may have accrued paid leave
that could be substituted for the unpaid leave provided by the FMLA, while
still expanding the number of employees who would be eligible for FMLA
leave.
e.
By providingfour additionalweeks of unpaid,job-protected
leave (for a maximum total ofsixteen workweeks ofFMLA leave per
year):

Employees are presently permitted to take up to twelve workweeks of
FMLA leave during any twelve month period for one of the reasons
specified under the Act.134 For most employees, this permitted amount of
leave would probably be sufficient for them to take time off to care for
themselves and their families during a public health emergency.
Nevertheless, for two interconnected reasons, four additional weeks of
FMLA leave should be permitted through the emergency provisions. First,
certain public health emergencies caused by communicable diseases, like
pandemic influenza, tend to occur in waves. Because of this, an employee
may need a week off early in the pandemic to care for a sick child, but then
may later find that additional time off is needed to care for himself or to care
for other family members who are ill. Additional weeks of FMLA leave
would appropriately respond to known pandemic patterns of infection.
Second, some illnesses, like H1N1, may disproportionately impact
individuals who have underlying chronic health conditions or those with
family members who have underlying chronic health conditions. Such
individuals are more likely to have already used some of their permitted
allowance of FMLA leave to treat the chronic condition, and therefore may
not have a sufficient allowance of FMLA leave remaining to take leave
during a pandemic. The additional four weeks of FMLA leave should be
permitted under the emergency provisions to ensure that these individuals
have sufficient leave to properly recover and are not reluctant to stay home
while ill due to fear of losing their jobs.
Several of the above proposed emergency provisions are purposefully
broad and could be viewed as overreaching, particularly by employers with
significant interests in maintaining their financial bottom lines. However,
133. Six hundred twenty-five hours of service time could be performed by working at
least 12.5 hours a week/year, or alternatively, by working at least 24 hours a week/26
weeks.
134.

29 U.S.C. §§ 2612(a)(1)(A)-(E).
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given statistical data showing that the trend of presenteeism during HIN
likely caused a longer period of business disruption for the private sector
(due to contamination of the work environment from ill employees),
business productivity and continuity could actually benefit from the addition
of such emergency provisions. While the job protections afforded by these
emergency provisions might increase employee absences in the short term
during a public health emergency, providing employees with job-protected
leave so that they could more easily stay home while ill and refrain from
spreading the illness in question to their co-workers could actually diminish
the rate of infection and shorten the length of time that business productivity
was significantly disrupted. In turn, this could enhance business continuity
and benefit employers across the U.S.
Similarly, if proposed for implementation during non-emergency
situations, these emergency provisions would likely be deemed as too
intrusive into the realm of commerce and summarily rejected by Congress.
However, during declared emergencies, including public health
emergencies, state and federal law uniformly recognizes that, in order to
effectively respond to the emergency, governments have the authority to
implement emergency measures that would normally not be permitted in a
non-emergency situation. When choosing how to respond to an emergency,
governments must frequently decide how to properly balance the competing
interests of protection of the common good of society with protection of
individual liberty and property rights.
Including these proposed emergency provisions in the FMLA is consistent
with the current framework of emergency laws and should be viewed as
merely one tool that could potentially be used by the federal government to
help contain the spread of and mitigate the damage caused by a public health
emergency. By requiring a number of administrative triggers for these
emergency provisions (including the requirement of a declaration of a public
health emergency by the Secretary of HHS and a declaration of emergency
by the President), as well as mandating that the waiver to trigger emergency
FMLA provisions be jointly issued by the Secretary of Labor and the
Secretary of HHS, Congress could ensure that use of this power is not
abused. Additionally, the requirement of a jointly-issued waiver would help
federal officials within HHS and the Department of Labor to properly tailor
the response strategies to the magnitude of the public health emergency by
only electing to implement those emergency provisions that best met the
goal of advancing public health response activities while simultaneously
minimizing the amount of business disruption to American employers.
Finally, like other emergency laws, the joint waiver could set a termination
date for application of these emergency provisions, or alternatively, allow
the Secretary of HHS and the Secretary of Labor to terminate the waiver
once it is no longer necessary.
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VI.

CONCLUSION

The HIN1 pandemic provided an opportunity for public health officials to
analyze human behavior during a public health emergency. One conclusion
that can be drawn from statistics regarding rates of absenteeism during
HIN is that many American workers expressed reluctance regarding
recommended non-pharmaceutical interventions, such as self-isolation and
social distancing, because of a lack of paid sick leave and fear of job loss
resulting from absenteeism during the pandemic. To encourage higher rates
of compliance in future public health emergencies, Congress should consider
adding a tool, in the form of emergency FMLA provisions, which would
provide the majority of Americans with the right to job-protected leave
during a public health emergency. The addition of this tool to the arsenal of
preparedness strategies currently maintained by HHS and the CDC would
allow them to better contain future public health emergencies, like HIN,
and ultimately advance their goal of protecting the public health.

